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COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B.: LEWIS, HERBERT D. PARSONS, 
ROBERT J.C. MURRAY, RUTHVEN H. LEE, 


CLARENCE T. CHLADEK, ROBERT C. ARCH, 71 Civ. 
HARRY L. DAVIS, "O" "C" SMITH, 
KENNETH TAYLOR, FRANCIS C. KOPAS, COMPLAINT 


JAMES H, RICHMOND, JR., CULVER Q. HOLT, 
WILLIE P. JACQUET, ANTHONY ALVES, 


ALBERT F. RYAN, JOHN KARDOS, TIMOTHY ACTION BY SEAMEN 
J. O'DONOVAN, MARTIN J. URBAN, LOUIS WITHOUT PREPAYMENT 
G. FONTENOT, JACQUES H. BLANCHARD, OF COSTS 


ROBERT O. MEDLOCK, MONICO DAVIS, 
ATHENS WALKER, JOSEPH A. BARON, MELVIN 
JAMES, JOE W. THROWER, JUNIOUS MCCALL, 
HAROLD F. MCLEAN, JOSEPH H. BOLAND, 
THOMAS W. CHASTAIN, JR., PHILIP AUSTER, 
MAURICE C. LEBLANC, 

Plaintiffs, 

-against- 


TEXACO, INC. 


Defendant. 


Plaintiffs , complaining of the defendant, by their 
attorney Abraham E. Freedman, respectfully allege upon infor- 
mation and belief: 

FIRST: This action arises under the federal statutes 
governing suits in admiralty and is a maritime claim within 


the meaning of Rule 9(h) of the Federal Rules of Civil Procedure. 


SECOND: At all the times hereinafter mentioned, defen- 
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dant was and still is a corporation engaged in the steamship 
business with its principal office and place of business in the 


Borough of Manhattan, City and State of New York. 


THIRD: Plaintiffé are seamen in the United States 


Merchant Marine. 


FOURTH: The jurisdiction of this Court arises under 

Section 694. 7 

FIFTH: At all times relevant hereto, defendant owned, 
Operated and controlled the S. S. Texaco Illinois engaged in 
domestic and foreign commerce. 

SIXTH: On or about the 6th day of January 1971, 
plaintiff's signed foreign articles before the United States 
Sipping Commissioner for the port of Miami, Florida in the 


capacities and monthly rates of wages hereinafter set forth: 


Pla-ntiff's Capacity Monthly Wages 


Earl B. Lewis Boatswain $672.43 - 
Herbert D. Parsons Quartermaster 72Gese 
Robert J.C. Murtr?® Quartermaster 516.14-~- 
Ruthven H. Lee Quartermaster $16.14-— 
Clarence T. Chladek Able bcdied seaman 504 .41— 
Robert C. *=ch Able bodied seaman 504.41. 
Harry L. Davis Able bodied seaman 504.41 — 
“oO” 7% Smitty Ordinary seaman 393.78 — 
Kenneth Taylor Ordinary seaman 399.78 - 
Francis C. Kopas Deck Meintenance S43.28.7° 
James H. Richineond,Jr. Deck Maintenance Slaven 
Culver Q. Holt Electrician ae SPE Ds pag 
Willie P. Jacquet lst Pumpman 705.06— 
Anthony Alves 2nd Pumpman/MM 705.06- 
Albert F. Ryan Oiler 554.73 - 
John Kardos Oiler pote A OS a 


Plaintiff's Capacity Monthly Wages 
Timothy J. O'Donovan Oiler SSeqct a -= 
Martin J. Urban Chief Wiper S547: 
Louis G. Fontenot Fireman-Watertender 554273 * 
Jacques H. Blanchard Fireman-Watertender 554.73 = 
Robert O. Medlock Fireman-Watertender Sa. taco 
Monico Davis Wiper 463.05 
Athens Walker Wiper 463.05 ~ 
Joseph A. Baron Wiper 463.05 — 
James Melvin Chief Steward 67522 
Joc W. Thrower Chief Cook 606.017 
Junious McCall 2nd Cook & Bak2r 534.74" 
Harold F. McLean Galleyman 396.97 — 
Joseph H. Boland Officers Mess 386.44 ~ 
Thomas W.Chastain,Jr. Crew Mess 386.44 
Philip Auster Utility 386.44 © 
Maurice C. Leblanc Utility 386.44 ~ 


SEVENTH: The above mentio: 2d shipping articles provided 
for a voyage from "...the Port of Port Everglades, Florida, to 
one or more ports in the Gulf and/or Caribbean and Panama and 

. thence to one or more ports on the Pacific Coest of the Contin- 
ental United States, exclusive of Hawaii and Alaska, to a final 


port of discharge on the Pacific Coast of the United States, for 


a period of time not exceeding (90) days." 


EIGHTH: In breach of and in violation of the terms of 
the shipping arti: .es set forth hereinabove’ said vessel 
did not go to a finai port of discharge on the Pacific Coast 
of the United States and in further breach and violation of 


the aforesaid trticles the plaintiff's were discharged before 


plaintiffé earned one months wages. 
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NINTH: By reason of plaintiff&' discharge after having 
stenue an agreement before the commencement of the voyage, and 
before one months wages were earned, and in breach of the 
aforesaid agreement, without fault on their part to justify 
such discharge, and without their consent, plaintiffs are each 
entitled to receive and hereby make claim for a sum equal to 
one months wages as compensation under U.S. revised statutes, 
Section 4527, 46 U.S.C. 594. 

TENTH: Plaintiffs have duly demanded to be paid the 
One months wages as aforesaid and same has been refused by 
defendant obligating plaintiffs to retain counsel and incur 
costs in order to prosecute this action. 

ELEVENTH: Seid echt by defendants to pay the one 
months wages as aforesaid was arbitrary and without justifica- 
tion. 

TVELFTH: All and singular, the premises are true and 
within the admiralty and maritime jurisdiction of the United 
States and of this honorable court. 

WHEREFORE, the plaintiffs demand judgment against the 
defendant for the sum of one months wages as hereinabove 
set forth for each plaintiff; two days pay for each and every 


day during which payment is delayed beyond the date same was 
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due; counsel fees, interest and costs and such other and 
further relief as to the Court may seem just and proper in 
the premises. 


Dated: New York, N.Y. 
June 10, 1971 
ABRAHAM E. FREEDMAN 


le Milly 


Attorney ney for fOG 
Office & P.O. Address 
36 Seventh Avenue 

New York, N.Y. 10011 
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ANSWEP. TO COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B, LEWIS, HERBERT D. PARSONS, 

ROBERT J.C, MURRAY, RUTHVEN H, LEE, 

CLARENCE T. CHLADEK, ROBERT C, ARCH, 

HARRY L. DAVIS, "O""c" SMITH, KENNETH 

TAYLOR, FRANCIS C. KOPAS, JAMES H. : 

RICHMOND, JR., CULVER Q. HOLT, WILLIE 7l Civ. 2751 
P. JACQUET, ANTHONY ALVES, ALBERT F. RYAN: 

JOHN KARDOS, TIMOTHY J. O'DONOVAK, 

MARTIN J. URBAN, LOUIS G. FONTENOT, : 

JACQUES H. BLANCHARD, ROBERT 0, MEDLOCK, ANSWER TO 
MONICO DAVIS, ATHENS WALKER, JOSEPH A. : COMPLAINT 
BARON, MELVIN JAMES, JOE W. THROWER, a el 
JUNIOUS MeCALL, HAROLD F. McLEAN, JOSEPH : 

H. BOLAND, THOMAS W. CHASTAIN, JR., 

PHILIP AUSTER, MAURICE C, LEBLANC, : 


Plaintiffs,: 


-against- t 


Defendant. 


--s- ee we wm eee eewe eee we = &= 2 = we = HX 


Defendant, Texaco, Inc., by its attorneys, 
Bigham Englar Jones & Houston, answering plaintiffs‘ 
complaint states; 


I. Denies that it has any knowledge or 


information sufficient to forma belief as to any of 
the allegations contained in the Paragraphs of the 
complaint designated "FIRST", "THIRD" and “FOURTH". 


az. Denies each and every allegation contained 


A 10 


Answer to Complaint 


in the Paragraph of the complaint designated “EIGHTH”, 
“NINTH”, "TENTH", “ELEVENTH” and "TWELFTH". 


AS AND FOR A FIRST AFFIRMATIVE DEFENSE 


III. That plaintiffs herein agreed to termination 
of the foreign articles upon mutual consent and were 
offered and received immediate re-employment by defendant 


herein, 
AS AND FOR A SECOND AFFIRMATIVE DEFENSE 


Iv. That plaintiffs by agreeing to termination 
of the said foreign articles upon mutual consent and 
accepting immediate re-ernloyment from defendant herein 


waived any rights they may have had under 46 U.S.C. §594. 


WHEREFORE, defendant demands that the complaint 


herein be disu’ essed together with costs’ and Cisbursements. 


BIGHAM ENGLAR JONES & HOUSTON 


BY: JOHN L, SEWER 


A Member of the Firm 
Attorneys for Defendant 
Office & P. O. Address 
99 John Street 
Hew York, New York 10038 


TO: ABRAHAM E, FREEDMAN 
Attorney for Plaintiffs 
Office & P, 0, Address 
36 Seventh Avenue 
New York, New York 10011 
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MOTION FOR PROTECTIVE ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, HERBERT D. PARSONS, 

ROBERT J.C. MURRAY, RUTHVEN H. LEE, 

CLARENCE T. CHLADEK, ROBERT C. ARCH, 

HARRY L. DAVIS, "O" "Cc" SMITH, 

KENNETH TAYLOR, FRANCIS C. KOPAS, 

JAMES H. RICHMOND, JR., CULVER Q. HOLT, 

WILLIE P. JACQUET, ANTHONY ALVES, 

ALBERT F. RYAN, JOHN KARDOS, TIMOTHY 

J. O'DONOVAN, MARTIN J. URBAN,- LOUIS 

G. FONTENOT, JACQUES H. BLANCHARD, 

ROBERT 0. MEDLOCK, MONICO DAVIS, “ MOTION FOR 
ATHENS WALKFR, JOSEPH A. BARON, MELVIN PROTECTIVE ORDER 
JAMES, JOE W. THROWER, JUNIOUS McCALL,  : 7 P 
HAROLD F. McLEAN, JOSEPH H. BOLAND, 

THOMAS W. CHASTAIN, JR., PHILIP AUSTER, 

MAURICE C. LEBLANC, 


Plaintiffs 
-against- 
TEXACO, INC. 


Defendant 


BIGHAM, ENGLAR, JONES & HOUSTON 
Attorneys for Defendant 

99 John Street 

New York, N.Y. 10038 


ae i es 


PLEASE TAKE NOTICE that upon the affidavit of Ned R. 


Phillips, duly verified on the 30th day of August, 1971, and upon 


all of the prior pleadings and proceedings heretofore had herein, 
plaintiff will move this Court in Room 506 of the United States 


Courthouse, Foley Square, New York, New York, on the 9th day of 
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Motion for Protective Order 


September, 1971, at 10700 o'clock in the forenoon, or as soon 
thereafter as counsel can be heard, for an Order forbidding the 
taking of the depositions of the thi ctysteo (32) plaintiffs herein 
pursuant to the Notice of Examination served by defendant herein, 
on the ground that said examinations are sought for the sole pur- 
of annoyin oppressing the plaintiffs |.2rein and placing 
an undue burden and expense upon them, and for such other and 
further relief as the Court may seem just and proper in the 


yremises. 
p 


Tn + ~ 
Yours 3 


AM 


ABRAHAM 


oa 


Plaintiffs 


AFFIDAVIT OF NED R. ~ ILLIPS IN SUPPORT OF MOTION 
FOR PRUTECTIVE ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, HERBERT D. PARSONS, 

ROBERT J.C. MURRAY, RUTHVEN H. LEE, 71 Civ. 2751 
CLARENCE T. CHLADEK, ROBERT C. ARCH, 

HARRY L. DAVIS, "O" "C" SMITH, 

KENNETH TAYLOR, FRANCIS C. KOPAS, 

JAMES H. RICHMOND, JR., CULVER Q. HOLT, 

WILLIE P. JACQUET, ANTHONY ALVES, 

ALBERT F. RYAN, JOHN KARDOS, TIMOTHY 

J. O'DONOVAN, MARTIN J. URBAN, LOUIS 

G. FONTENOT, JACQUES H. BLANCHARD, 

ROBERT O. MEDLOCK, MONICO DAVIS, 

ATHENS WALKER, JOSEPH A. BARON, MELVIN AFFIDAVIT 
JAMES, JOE W. THROWER, JUNIOUS McCALL, : 

HAROLD F. McLEAN, JOSEPH H. BOLAND, 

THOMAS W. CHASTAIN, JR., PHILIP AUSTER, 

MAURICE C. LEBLANC, 


Plaintiffs 
-against- 
TEXACO, INC., 


Defendant 


STATE OF NEW YORK 


) 
(Se 
) 


COUNTY OF NEW YORK 


NED R. PHILLIPS, being duly sworn, deposes and says: 

1. I am an attorney at law associated with the firm 
of Abraham E. Freedman, counsel for the plaintiffs herein, and am 
fully acquainted with all of the prior pleadings and proceedings 
heretofore had herein. 

2. This affidavit is submitted in support of plain- 


tiff's motion for a protective order forbidding the taking of the 


thirty-two (32) plaintiffs herein on the ground 
that the sole purpose of the notice of depositions herein is to 
annoy, harass, and oppress the plaintiffs, and to cause them undue 


urden and expense. 


3. This is an action by thirty-two (32) seaman plaintiffs 
for the statutory remedy of 30 days' wages pursuant to 46 U.S.C., 
594, arising as a result of breach of articles by defendant herein. 

s admitted in defendant's answer that on or about 

371, the abovenamed plaintiffs signed foreign articles 
before the United States Shipping Commissioner for the Port of 
Miami, Florida, which provided for a voyage from"... the Port of 
Port Everglades, Florida, to one or more ports in the Gulf and/or 
Caribbean and Panama and thence to one or more ports on the 
Pacific Coast of the Continental United States, exclusive of 
Hawaii and Alaska, to a final port of discharge on the Pacific 
Coast of the United States, for a period of time not exceeding 
(90) days." 

5. The names of the plaintiffs, their respective capaci- 
ties aboard the vessel and their respective monthly rates of wages 
are also conceded by the defendant as alleged in paragraph Sixth 
of the complaint herein. 

(A copy of the complaint is annexed hereto, made part 


hereof, marked Exhibit "1".) 


6. The vessel did not go to a port. of discharge on the 


Pacific Coast of the United States. 


7. On January 21, 1971, sixteen days after signing the 


aforesaid shipping articles, the plaintiffs were discharged in 
Taft, Ascencion Parish, Louisiana, a port in the Gulf of Mexico. 
Many of theplaintiffs reside in the State of Texas, and the others 
are scattered through other states of the union. Clearly, it 
would be a tremendous expense for the plaintiffs to come to New 
York for the purpose of this examination before trial. 

8. Although the complaint is for a statutory violation 
covering the period January 6 through January, 1971, and ultimately 
will turn upon the construction of the statute, defendant, never- 
theless, in its notice of examination before trial, requires that 
the plaintiff produce at said depositions "... all documents, re- 
ports, correspondence, papers, writings, seaman's license and dis- 
charge books for the past 3 years...". Assuming, arguendo, that 
4t is remotely possible to conceive of a genuine issue of fact in 
this case it is patently obvious that the service of the seamen, 


their correspondence, their documents, their writings, for 3 years 


prior to the voyage in question, is totally irrelevant and cannot 


conceivably lead to any evidence and is patently intended to annoy 
harass, embarass, and oppress the plaintiffs herein. 

9. Deponent telephoned counsel for the defendant, in an 
endeavor to resolve the issues raised by this notice of deposition. 
Counsel for defendant stated that one of the pur %ses of the exam- 
ination was to establish that the plaintiffs agreed to termination 


of the foreign articies upon mutual consent, and were offered: and 


received immediate re-employment by defendant, as alleged in the 


affirmative defense set forth in the answer herein. 
»>sted that his was not a matter that need be established 


by requ 9 1 seamen to leave their respective employ- 
J 4 b b 


ments, incur greater loss of wages, and additionally incur the ex- 
penses of traveling to New York, when these questions could be re- 
solved simply by producing the shipping articles which would indi- 
cate the terms of sign-off, or, in the alternative, if defendant 
claims to have additional documents relating to the alleged mutual 
consent, upon production thereof and establishment of their veracity 
plaintiffs would admit to their authenticity. 

10. It was further suggested to counsel that rather chan 
engage in this enormous project of gabherine thirty-two seamen from 
the seven seas, it serve upon the plaintiff requests to admit or 
requests for stipulations of fact, which would establish its pur- 
ported affirmative defenses, and, reserve the question of depositidns 

Le in the event that e stipulations were unsat- 


iat plaintif!.s refused to admit any relevant material 


Suggestions o 
by defendan 


obvious that the expense, 1 onvenience, and 


thirty-two seamen plaintiffs to appear for 


considerable. The expenses alone of their 
York could conceivably negate whatever recovery 


ultimately achieve in the event that they are successful] 
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the suggestions 
obtains the legal 
authenticate, there would be no need 


tremendous inconvenience and expense invoived in these 


court 
taking of the depositions of 


nerein, and such other and furtier relief as 


proper in the 


. i, Net 


4 
a 
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AFFIDAVIT OF JAMES S. MC MAHON, JR. IN OPPOSITION 
TO MOTION FOR PROTECTIVE ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FARL B, LEWIS, HERBERT D, PARSONS, 

ROBERT J.C. MURRAY, RUTHVEN H. LEE, 

CLARENCE T, CHLADEK, ROBERT C. ARCH, 7l Civ. 2751 
HARRY L, DAVIS, “0” "C" SMITH, 

KENNETH TAYLOR, FRANUIS C, KOPAS, 

JAMES H, RICHMOND, JR., CULVER Q. 

HOLT, WILLIE P, JACQUET, ANTHONY 

ALVi °c, ALBERT F, RYAN, JOHN KARDOS, AFFIDAVIT IN 
TIMOTHY J, O'DONOVAN, MARTIN J. URBAN, OPPOSITION 
LOUIS G. FONTENOT, JACQUES H. ty ee 
BLANCHARD, ROBERT 0, MEDLOCK, MONICO 

DAVIS, ATHENS WALKER, JOSEPH A. BARON, 

MELVIN JAMES, JOE ¥. THROWER, JUNIOUS 

McCALL, HAROLD FP, McLEAN, JOSEPH H. 

BOLAND, THOMAS W. CHASTAIN, JR., 

PHILIP AUSTEK, MAURICE C, LEBLANC, 


Plaintiffs, 
~ageinst - 
INC., 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORF 


JAMES S, McMAHON, JR., being duly sworn, deptes 
and says? 


That he is an attorney duly admitted to practice 
‘n this Court and associated with the firm of Sigham Englar 


Jones & Houston, attorneys for defendant, Texaco,Inc. 


This effidavit is submitted in opposition to 


plaintiffs' motion for a pretective order forbidding the 
taking of the oral depositions of the thirty-two plaintiffs 


herein. 


As stated in the supporting affidavit of plaintiffs’ 


counsel, this is an action instituted by the thirty-two 


unlicensed crewmembers of the "TEXACO ILLINOIS" gs the 
result of an alleged breach of shipping articles by 
defendant in January, 1970. The crewmembers sigried 

foreign shipping articles for a voyage commencing at 

Fort Everglades Florida on vanuary 6, 197. After 
commencement of the voyage, the vessel was diverted back 

So the United States where it arrived at Taft, Louis _ana on 
January 21, 1971. The articles were closed at that port. 
No crewmember was discharged from employment by Texaco and 
no sum of money in wages was lost by any of the crew. The 
unlicensed crer all the plaintiffs herein, remained aboard 
the vessel and continued at the sam= race of pay as they 
had received under the shipping articles, Furthermore, 

the aforesaid shipping articles were closed without eny 
Objection whatsvever being made by any one of these 
crewmembers or their union representative who was also 
aboard the ship at the time of the sign-off to any officers 
of the vessel or to the assistant United States Shipping 
Commissioner also present aboard the vessel and in charge 


of the termination of the articles for the Government. 
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No objection to the termination of these articles was 
noted upon the articles by the assistant Shipping 
Commissioner. Your deponent has discussed this matter 
with the Commissioner who terminated the articles and 
was personally advised that no objection to their 
termination was made by any of these plaintiffs or their 


union representative at any time to hia. 


The statute (46 U.S.C. §594) pursuant to which 
plaintiffs have commenced the instant action provides 
that a seaman under foreign shipping articles ie entitled 
to one months wages in addition to wages earned when he is 
discharged before the commencement of the voyage or before 
cone months wages are earned so long as the discharge is 
without his consent, Additionally there are reported canes 
under this section tiolding to the effect chat a seaman may 
waive any right he may have under this section by 
acceptance by him of a new employment obtained for him by 
the cwener which is equivalent to the one from which he was 


discharged. 


It is Texaco's contention herein that these 
crewmember plaintiffs both participated in the termination 
of these articles upon consent and furthermore waived any 
rights they may hve held under this section, assuming 


arguenlo there was no vonsent and there is a discharge, 


by continuing in the employ of Texaco without delay 
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aboard the same verasel in their same respective ratings 


and at no change in pay scale. 


Plaintiffs counsel's supporting affidavit contends 
that the purpose of the Notice to Take the Depositions 
of each of these individual crewmembers was mersly to 
harass and oppress the plaintiffs, It is doubtful whether 
this objection would have been lodged had there bem only 
one plaintiff. However, their counrel apparently contends 
that because there are thirty-two plaintiffs, there would 
be a tremendous expense in comelling the plaintiffs to 
come to New York, It would certainly appear that any 
such agreement as to expense can be well countered by the 
contention that Texaco is herein exposed to thirty-two 


different recoveries. 


The question also comes to mind as to why this 
suit was instituted in New York, There seems to be no 
connection whatsoever with this forum except for the 
fact tnat Texaco maintains an office and place of business 
in New York. Its center for marine operations is Port 
Arthur, Texas and all the events alleged in the complaint 
occurred in the Texas, Louisiana area. rthermore, by 
and large, the vast majority of this crew, as 4s admitted 
in moving counsel's affidavit, reside in the Texas, 


Louisiana area. Additionally, the assistant Shipping 


Commissioner and upon information and belief, the union 
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patrolman or other union representative who were aboard 

the vessel when the articles were closed both work out of 
and apparently reside in the area of New Orleans, Louisiana. 
Of course, as previously stated the articles were closed 

in the New Orleans area having originally been opened 

only a short geographic distance away in Port Everglades, 
Florida. In any event, without barely a thread of 
eonnection with this forum, this suit was nevertheless 
instituted here. Now the plaintiffs come complaining 


that it would be expensive to come here, 


The heart of the prohlem however is the need for 
the oral deposition viz a viz some other procedural 
remedies such as written interrogatories, stipulations 
of fact or requests to admit as are suggested by plaintiffs’ 
counsel, Each and every action of these plaintiffs leading 
up to and during the subject sign-off as well as each 
and every conversation these plaintiffs had with their 
uion representatives aboard the wessel as well as with 
the officers of the vessel and the Shipping Commisioner 
then present are vital to the issue of consent to the 
sign-off, Additionally the facts and circumstances 
of each crewmember remaining in the employ of Texaco 
aboard the same vessel in the same capacity at the same 


rate of pay is also vital to this case on the issue of 


waiver, It is well known that written questions can be no 
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substitute for the development of the entire matter upon 
oral deposition. Counsel in his affidavit in support 

of plaintiffs’ motion contends that as this is a statutory 
matter, there is no genuine issue of fact. If this con- 


tention is true then there is no basis for this lawsuit 


inasmuch as the closing of the articles was clearly upon 


the consent of the crewmenbers. Your deponent has 
personally viewed the shipping articles on file in the 
Shipping Commissioner's office in New Orleans and there 
clearly is no objection to this sign-off noted thereon. 
Furthermore in personally discussing the events of this 
sign-off with the assistant Shipping Commissioner, who 
actually participated in the sign-off, your deponent was 
advised that no objections to it were made to him and if 
objections had been made, such objections would have been 
noted on the articles and a statement as to the objections 
would have been taken by him. Thus what this entire 
matter comes down to is what each and every individual 
crewmember will claim he said and did on the occasion 

of the sign-off and in the time preceding. Certainly 
defendant is entitled to discovery as to this and proper 
discovery of this nature can only be had through each 


crewmembers’ version of what happened. 


Quite frankly it would be most difficult for your 


deponent to even attempt to frame written interrogatories, 
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requests for admissions or stipulations of fact. Having 
reviewed the original of the subject shipping articles 

@s well as having discussed this matter with the assistant 
Shipping Commissioner and ship's officers, your deponent 
cannot conceive of how these crewmembers will complain 

as it is expected in some form orcher that they will 

claim that they objected to the termination of the articles. 


WHEREFORE, it is respectfully requested that 
plaintiffs' motion for a protective order be in all respects 
denied and that plaintiffs be directed to personally appear 
in this forum for the taking of their depositions upon 
oral examination and that defendant have such other and 


further relief as the justice of the cause may require. 


JAMES ST MeMRHON, JR. 


Sworn to before me this 


/ ( day of Septembe:,, 1971. 
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MAGISTRATE'S RE.ORY AND RECOMMENDATIONS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiffs, 


71 Civ. 2751 
A 9 ave m A tan 
: —_ ‘ 
TEXACO, INC., : REPORT AND 


Defendants. : RECOMMENDATIONS 


an action by 32 seamen against their 
employer, Texaco, Inc. Defendant has served a notice of 
deposition for all 32 plaintiffs, and counsel for plaintiffs 
has moved for a protective order forbidding the taking of 
these depositions. 

On or about January 6, 1971, these plaintiffs 
signed foreign articles in Florida before a shipping 
comnissioner for a voyage to the Carribean and Panama and 
then on to West Coast ports of the continental United States. 
Sixteen days later, however, the foreign voyage was 
cancelled, the vessel returned to Louisiana, and the articles 
were closed. The plaintiffs, however, remained on the same 
vessel, at the same pay, and (apparently) continued domestic 


coastwise cruising. 


A ra | 


Magistrate's Report and Recommendations 


It is the contention of the plaintiffs that, 


having been "discharged" before one month's wages were 


earned, through no fault of their own, they are entitled 
to receive an additional sum equal to one month's wages 
as compensation under Title 46 U.S.C. § 594. The pertinent 
part of the statute involved provides that: 
"Any seaman who has signed an agreement and 
is afterward discharged before the commencement 
of the voyage or before one month's wages are 
earned, without fault on his part justifying 
such discharge, and without his consent, shall 
be entitled to receive from the master or 
owner in addition to any wages he may have 
earned, a sum equal in amount t> one month's 
wages as compensation ..." (emphasis added) 
It is the position of the defendant that none of the 
plaintiffs objected to the termination of their shipping 
articles and since none of them lost wages and all were 
continued as members of the same crew, no recovery under 
the aforesaid statute is warranted. The issue, as can 
be seen, is a fairly narrow one and, primarily, one of law. 
However, a factual issue exists: whether or not the 


various plaintiffs "consented" to this change in their 


shipping orders. 


teaaeve 


The position of the parties with respect to 
the depositions are at opposite extremes. Plaintiffs‘ 
counsel takes the vosition that they are entitled to 
a recovery as a matter of law even acknowledging the 
facts to be as contended by the defendant. They claim 
that the noticed depositions are no more than harrassment 
since the costs of transporting the plaintiffs, most of 
whom reside in the Gulf of Mexico area, might exceed the 
recovery sought in this action. Defendant, on the other 
hand, points out that it must establish consent and that 
to do so it needs to examine each of the plaintiffs 
individually. They also assert the usual rule that 
defendants are entitled to examine plaintiffs in the 
forum of their choice (absent special circumstances showing 
undue hardships) citing O'Hara v. United States Lines Co, 
164 F. Supp. 549 (S.D.N.Y. 1958). 

This motion is capable of practical disposition. 


If plaintiffs' contention that they are entitled to judgment 


as a matter of law on the pleadings is correct, they could 


have so moved. While they have repeatedly maintained that 
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vg 


such a motion was going to be made, to date none has.* 

On the other hand, undue hardship exists to some degree 
since no real need is apparent for bringing all of th se 
plaintiffs to New York at the present time. While not 
truly a class action, this case has some similar character- 
istics which probably eliminates the necessity of deposing 
all of the plaintiffs. 

Most of the plaintiffs (seventeen out of thirty- 
two) are still employed by the defendant. Indeed, fifteen 
of the seventeen are still aboard the same vessel, the 
S.S. Texaco Illinois. These Texaco vessels operate along 
the East Coast of the United States regularly. The Illinois 
is presently scheduled to be in New England. The Texaco 
vessels come into the port of New York on occassions. 


Consequently, the defendant should be allowed to take the 


depositions of any plaintiffs who arrive in the port of 


New York, or within 100 miles from New York (i.e. ports 
in the States of Pennsylvania, New Jersey, and Connecticut). 


ae Sa ae 
* They were perhaps hoping for some help from an appeal that 
was pending in the case of Fowles et al v. American Export 
Lines, Inc., in which they asserted an absolute right to 
recovery under 46 U.S.C.§594 despite injury to the vessel. 
The recent opinion of the Second Circuit (Slip Opinion 157, 
September 1971 term, decided November 3, 1971) gave them no 
assistance in that respect. 
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In the event that the Illinois comes into a port other than 


the port of New York, but within 100 miles of New York, 


the plaintiffs should have the alternative of paying the 
travel costs of defendant's counsel to the location cf 

the vessel, so that the fifteen plaintiffs may be deposed 

at once without unnecessary expense. Since these plaintiffs 
are in the employ of the defendant, defendant will be well 
aware of their movements and able to notify plaintiffs' 
counsel when they will be in a suitable geographic location 
to be deposed. 

Three months from the date of the court's order, 
the defendant should be allowed to make further application 
with respect to depositions. If the Illinois has not bee. 
within 100 miles of New York during that period, the 
plaintiffs should then arrange to transport the three 
plaintiffs who served as the wion representatives for 
their departments to New York for the taking of their 
depositions. 

When the foregoing procedures have been completed, 


either by deposing the fifteen plaintiffs on the Illinois, 
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or by taking the three union representatives depositions, 


the defendant may then make further application for 
additional depositions if it deems it necessary. At that 
time, based upon the evidence obtained in the depositions, 
the Court will then be in a better position to determine 
whether oral depositions of each of the plaintiffs are 
truly necessary, or whether written interrogatories of 
the remaining plaintiffs or admissions of fact might not 
suffice, 

In the foregoing manner the defendant's right 
to discovery can be accomodated without undue hardship 


to the plaintiffs. 


Respectfully, 


Gerard L. Goettel 
United States Magistrate 


DATED: New York, New York 
November 23, 1971 


ORDER SUSPENDING ORDER CONFIRMING MAGISTRATE'S 
REPORT, GURFEIN, U.S.D.J. 


UNITED STATE. DISTRICT COURT 


SOUTHERN DISTRICL OF litW YORK 


FARL B. LEWIS, et al, 
Plaintiffs, 


-against- 


TEXACO, Inc., 
Defendant, 


Since ccnfirming on December 2, 1971 the report of 
the Special Master, i have been Lalurmed that a motion 
for sunmary judgment, returaadle on December 14, 1971, 
has been made by the plainciffs. 

Since the raiiuce of chu pleintiffs to have so moved 
was 2 basis of the Special Master's Report, uy endorsement 
coniixmirs, that report 1s hereby suspended. See 6A Moore's 
Federal Practice §5%.12j4]. Pending deteariaation of the 
plaintirrs' worion, the depesitions sovgit by the defendant 
are stayed, Ix the plaiattsfs’ avtion srceceds, the need 
for these depositions is obviated. if, however, thei motior 


is ultimately denied, my endo~sewent of Lecember 2, 1971 


shall be deemed to be reinstated immediately. 


SO OKDERED, 


a ne 


U.S.D.J. 
Natad: Naranhar 2 1971. 
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EXCEPTIONS TO MAGISTRATE'S REPORT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW Y/ORK 


LEWIS, et al, 


Plaintiff 


Plaintiffs respectfully except to the report of the 
Submitted to the Court on the motion to quash the taking 
ions of 32 seamen } .aintiffs on the following grounds: 
There are no genuine issues of fact herein and dis- 
only be for the sole purpose of harassing plaintiffs. 

2. The Magistrate having found that the only factual 
issue which exists is "whether or not the various plaintiffs 
"consented' to this change in their shipping orders" (Magistrate's 
report, p2) written interrogatories would be adequate. 

Even if there were any basis for discovery .by deposi- 


t would, by defendant's own admissions, relate to matters 


tion, it 


upon which it bears the burden of proof, therefore all expenses 


of such depositions should be borne by defendant. 


Argument 
POINT I 


It is submitted that no legal justification exists for 


the taking of any depositions in this case. 


y/ 


4 vw 


Exceptions tw Magistrate's Report 


plaintiffs' affidavit, with exhibits and memoran- 
of thei iotion for summary judgment, return- 


annexed hereto and made part hereof. 


s further cuggested to the Court that any action on 


aristrate's report oe deferred pending the Getermination of 


motion for sumnary Judgment, which, if granted, would moot 


stion before the Court. 
POINT IT 


Assuming arguendo that there is an is of fact 
or not plaintiffs consented to this change in their 
orders, clearly this information can be developed by the use 
ries. It is plainly evident from the 
the taking of oral depositions 
ind inconvenience. 
the answers to written interrogatories should prove 


+ 


factory, defendant would not be precluded from renewing 


slication to the court for oral uepositions. Moore's Federal 


e 


ice, 2nd Ed., V.4, Sec. 26.71. 


PCINT IIL 


f defendant. clearly it Cc ynat the 
the depositions is to establish the alleged consent 


of plaintiffs to the change oft shipping orders by reason of their 


alleged failure to object thereto after the fact at time of payoff. 
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The Magistrate has focused upon the question of consent 


as the sole factual tssue in the case. 


a 
2 


Assuming arguendo that there is such a factual issue, the 


burden of proof thereof is upon defendant. Garrett v. Moore McCor- 
mack, 317 U.S. 239 (1942); Gonzales v. Isthmian S.S. Co., 1958 
AMC 97 (E.D. Pa. 1957). 
The question of expenses in connection with depositions 
is one addressed to the sound discretion of the court. Moore's 


Federal Practice, end Ed., V.4, Sec. 26.77. Generally, the party 
seeking the deposition bears tie travel costs. Rule 5, Civil Rules 
for the Southern and Eastern District of New York. 

Normal?y a party will be required to bear his own travel 
expenses when hic examination before trial has been noticed by his 
adversary. However, in exceptional cases the other party may be 
required to pay travel expenses. Lawson v. Mathiasen's Tanker 
Industries, 24 F.R. Serv. 30b.41, Case 1 (E.D. Pa. 1957), 1957 
ARIES ZT: 

It is submitted that the instant case presents the type 
of exceptional and impelling circumstances contemplated by th~- 
Court in Lawson, supra, in that defendant seeks these depo: 
for the purpose of cbtaining testimony to sustain its burden of 
proof. Plaintirfs should not be required to make out defendant's 


case at their own expense. 
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tons to Magistrate's 


Conclusion 
ore plaintiffs pray that the report 
trate be overruled and the court enter an order-herein quashing 
the notice of deposition of plaintiffs, or, 
yrdering that defendant proceed upon written interrogatories 
e alternative, direct that defendant pay all travel expenses 


incurred in connection with the taking of any depositions of pl 


CSiffs herein. 


New York, N.Y. 
November 29, 1971 ABRAHAM E. FREEDMAN 


y) 
yy/| i L a 


torney for Plaintiffs 
Seventh Avenue 
York, New York 10011 
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NOTICE OF MOTION FOR AN ORDER GRANTING SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, et al., 
Plaintiffs 


-against- 
NOTICE OF MOTION 


TEXACO, INC. 


+ 


Defendant 


BIGHAM, ENGLAR, JONES & HOUSTON 

Attorneys for Defendant 

99 John Street 

New York, N.Y. 10038 
a ES 

PLEASE TAKE NOTICE that upon the affidavit of Ned R. 

Phillips, Esq., duly verified on the l4th day of December, 1971, 
and upon all of the prior pleadings and proceedings heretofore had 
herein plaintiffs will move this Court ‘in Room 506 of the United 
States Courthouse, Foley Square, New York, New York, at 10:00 


o'clock in the forenoon of that day, or as soon thereafter as 


counsel can be heard, for an order pursuant to Rule 56 of the 


Federal Rules of Civil Procedure granting summary judgment for 


plaintiffs herein for the relief prayed for in the complaint on the 


ground that there-is no genuine issue as to any material fact and 


that the plaintiff is entitled to judgment as a matter of law, and 


and furt! 


Uil 


er 


relief 


Judgment 
g 


and proper 


: n 


Sev 


aintiffs 
u 


en 


AFFIDAVIT OF NED R. PHILLIPS IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 


UNTTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, et al 
Plaintiffs 


-against- : f DAVI' PORT OF 


§ SUMMARY JUDGMENT 


TEXACO, INC., 


Defendant 


OF NEW YORK ) 


COUNTY OF NEW YORK ) 


NED R. PHILLIPS, being duly sworn, deposes and says: 

1. Deponent is an attorney at law associated with the 
office of Abraham E. Freedman, Esq., counsel for plaintiffs herein 
and is fuliy acquainted with all of the prior pleadings and pro- 
ceedings heretofore had herein. 

e. ‘This affidavit is submitted in support of plaintiffs 
motion for summary judgment herein. 

3. This is an action for the recovery of one month 
wages by each and every plaintiff brought pursuant to 46 UlS.Ge, 
Sec. 594, which provides that: 


"S. 594 Right to wages in case of 
improper discharge 


“Any seaman who has Signed an agreement 
and is afterward discharged before the 
commencement of the voyage or before 


Cc omp 


a) 


il a 
fendant oe ie 
the 5.5. 
domestic he” 


sharged, 


C 


dis- 
sii ere 


W rape 

in 

com- 
evi- 


wages as 
on adducing 
to the court 
having been 
recover 


if it were wages 


defendant 


admitted 


t+} 
waa 


hereinafter men- 


S oa) 1 1 
steams 


a 
n 


Borough 
York. 


ct 


= ee 
NEW 


times relevant hereto 


— 
ana 


ai, operated controlled 
xaco Illino engaged in 
foreign commerce. 


> 


c 
O15 


On or about the 6th day of January, 
plaintiffs signed foreign articles 
the United States Shipping Commis- 


SIXTH 
Bh? 1 
before 


Fos” & 
capac 
herein 


sioner 
in the 
wages 


Murray 

Lee 
Chladek 

rch 

Davis 

Smith 

Taylor 

C. Kopas 


Ruthven 
Clarence 
Robert C. 
Harry L. 
a] "W toe 
U Uu 
Kenneth 
Francis 


he port 
At Les 
after 


of Miami, 
and monthly 
set forth 


Florida, 
rates of 


Capacity 
vaepat**) 


Boatswain 
Quartermaster 
Quartermaster 
Quartermaster | 
Able bodied seaman 
Able bodied seaman 
Able bodied seaman 
Ordinary seaman 
Ordinary seaman: 
Deck Maintenance 


Monthly Wages 


$672.4 

516. 1h 
516.14 
516.14 
504.41 
504.41 
504.4] 
399.78 
399.78 
573.28 
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Plaintiffs Capacity Monthly Wages 


James H. Richmond, Jr. Deck Maintenance 573. 
Culver Q. Holt Electrician 1 ay ee 
Willie P. Jacquet lst Pumpman 105. 
Anthony Alves 2nd Pumpman/MM 7105. 
Albert F. Ryan Oiler 554. 
John Kardos Oiler 554. 
Timothy J. O'Donovan Oiler 554. 
Martin J. Urban Chief Wiper 554. 
Louis G. Fontenot Fireman-Watertender 554. 
Jacques H. Blanchard Fireman-Watertender 554. 
Robert O. Medlock Fireman-Watertender 554. 
Monico “Davis Wiper 463. 
Athens Walker Wiper 2 463. 
Joseph A. Baron Wiper 463. 
James Melvin Chief Steward 675. 
Joe W. Thrower Chief Cook 606. 
Junious McCall 2nd Cook & Baker 52h. 
Harold F. McLean Galleyman 396. 
Joseph H. Boland Officers Mess +386. 
Thomas W. Chastain, Jr. Crew Mess 386. 
Philip Auster Utility 386. 
Maurice C. Leblanc Utility 386. 


SEVENTH: The above mentioned shipping 
articles provided for a voyage from 

"... the Port of Port Everglades, 
Florida, to one or more ports in the 
Gulf and/or Caribbean and Panama and 
thence to one or more ports on the 
Pacific Coast of the Continental 

United States, exclusive of Hawaii 

and Alaska, to a final port of discharge 
on the Pacific Coast of the United 
States, for a period of time not exceed- 
ing (90) days." 


(Copy of the answer is annexed hereto, marked Exhibit “a” 


5. In an affidavit submitted in opposition to plaintiffs’ 
motion for a protective order quashing the notice of taking oral 
depositions of the thirty-two plaintiffs herein, defendant made 
the following additional admission: 


The crewmembers signed foreign ship- 
ping articles for a voyage commencing at 


4 
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ee 1 3 te - ale] S Ac Tanne Vv 5 
Fort Everglades Florida on Jaunary 0, 
10” \ H+ ~y rnameant Af +h Trt. 2 
AA? I ip After commencement of the voyage, 
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the vessel Was adi v« 
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oO. [The act of diversion of tne vessel and termination Ol 


$. ei cs ne oo — he unilateral jIericion f defendant 
Une voyage was tne uniliatera qaecision or aeliendadantl. 


7. Upon the foregoing undisputed facts plaintiffs are 


clearly entitled, as a matter of law, to summary judgment in their 
lavor. “ 

8. The fact that the seamen velatnnd aboard the vessel 
nd accepted their ear iwages does not, as a matter of law, con- 


stitute consent to the unilateral termination of the voyage. 
9. The only issue raised by. the pleadings and affidavits 


is whether the admitted facts bring the plaintiffs within the 


protective ambit of the statute. 
10. No other prayer for the reiief requested herein has 


been made before this or any other court. 


WHEREFORE, plaintiffs respectfully pray that the court 
«rant summary judgment for plaintiffs awarding each of them one 


month's wages pursuant to 46 U.S.C., 594. 


> 


et © tle 
» 


Sworn to before me this Ned R. Phillzps 


DLG#Hday of November, 1971 
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AFFIDAVIT OF JAMES S. MC MAHON, JR. IN OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee ee ee ee ee ee me eee ee ee ee Oe ee ee ee ee ee ee ee x 

EARL B, LEWIS, HERBERT D, PARSONS, : 

ROBERT J.C. MURRAY, RUTHVEN H. LEE, 

CLARENCE T, CHLADEK, ROBERT C, ARCH, 71 Civ. 2751 
HARRY L, DAVIS, "0" "C" SMITH, — : 

KENNETH TAYLOR, FRANCIS C, KOPAS, 

JAMES H. RICHMOND, JR., CULVER Q. : 

HOLT, WILLIE P. JACQUET, ANTHONY 

ALVES, ALBERT F, RYAN, JOHN KARDOS, : AFFIDAVIT IN 
TIMOTHY J. O'DOI VAN, MARTIN J. URBAN, OPPOSITION 
LOUIS G. FON:ENOT, JACQUES H, : ee eee 


BLANCHARD, ROBERT 0, MEDLOCK, MONICO 
DAVIS, ATHENS WALKER, JOSEPH A. BARON,: 
MELVIN JAMES, JOE W. THROWER, JUNIOUS 
McCALL, HAROLD F. McLEAN, JOSEPH H, 3 
BOLAND, ‘THOMAS W. CHASTAIY, JR., 
PHILIP AUSTER, MAURICE C, LEBLANC, : 
Plaintiffs, : 
~aga inst - t 
TEXACO, INC., “eg 


Defendant. 3: 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


JAMES S, McMAHON, JR., being duly sworn, deposes 
and says: 


That he is an attorney duly admitted to practice 
in this Court and associated with the firm of Bighaa Englar 


Jones & Houston, attorneys for defendant, Texaco, inc. 


This affidavit is submitted in opposition to 


plaintiffs' motion for a protective order forbidding the 
taking of the oral depositions of the thirty-two plaintiffs 


herein. 


As stated in the supporting affidavit of plaintiffs' 
counsel, this is an action instituted by the thirty-two 
unlicensed crewmembers of the "TEXACO ILLINOIS” as the 
result of an alleged breach of shipping articles by 
defendant in January, 1970. The crewmembers signed 
foreign shipping articles for a voyage commencing at 
Fort Everglades Florida on January 6, 1971. After 
commencement of the voyage, the vessel was diverted back 
to the United States where it arrived at Taft, Louisiana on 
January 21, 1971. The articles were closed at that port. 
No crewmember was discharged from employment by Texaco and 
no sum of money in wages was lost by any of the crew. The 
unlicensed crew, all the plaintiffs herein, remained aboard 


the vessel and continued at the same rate of pay as they 


had received under the shipping articles. Furthermore, 


the aforesaid shipping articles were closed without any 
objection whatsoever being made by any one of these 
crewmembers or their union representative who was also 
aboard the ship at the time of the sign-off to any officers 
of the vessel or to the assistant United States Shipping 
Commissioner also present aboard the vessel and in charge 


of the termination of the articles for the Government. 
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No objection to the termination of these articles was 


noted upon the articles by the assistant Shipping 
Commissioner, Your deponent has discussed this matter 
with the Commissioner who terminated the articles and 
was personally advised that no objection to their 
termination was made by any of these plaintii or their 


urmion representative at any time to hie. 


The statute (46 U.S.C. §594) pursuant to which 
plaintiffs have commenced the instant action provides 
that a seaman under foreign shipping articles is entitled 
to one months wages in addition to wages earned when he is 
discharged before the commencement of the voyage or before 
one months wages are earned so long as the discharge is 
without his consent, Additionally there are repor*ed cases 
under this section holding to the effect that & seaman may 
waive any right he may have under this section by 
acceptance by him of a new employment obtained for him by 
the owner which is equivalent to the one from which he was 


discharged. 


It is Texaco's convention herein that these 
crewmember plaintiffs both participated in the termination 
of these articles vnon consent and furthermore waived any 
rights they may have held under this section, assuming 


arguendo there was no consent and there is a discharge, 


by continuing in the employ of Texaco without delay 
aboard the same vessel in tneir same respective ratings 


and at no change in pay scale, 


Plaintiffs counsel's supporting affidavit contenés 


that the purpose of the Notice to Take the Depositions 


of each of these individual crewmembers was merely to 
harass and oppress the plaintiffs. It is doubtful whether 
this objection would have been lodged had there bem only 
one plaintiff. However, their counsel apparently contends 
that because there are thirty-two plaintiffs, there would 
be a tremendous expense in compelling the plaintiffs to 
come to New York, It would certainly appear that any 
such agreement as to expense can be well countered by the 
contention that Texaco is herein exposed to thirty-two 


different recoveries. 


The question also comes to mind as to why this 
suit was instituted in New York. There seeas to be no 
connection whatsoever with this forua except for the 
fact that Texaco asintains an office and place of business 
in New York. Its center for marine operations is Port 
Arthur, Texas and all the events alleged in the complaint 
occurred in the Texas, Louisiana area. Furthermore, by 
and large, the vast majority of this crew, as is adaitted 
in moving counsel's affidavit, reside in the Texas, 


Louisiana area, Additionally, the assistant Shipping 
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Commissioner and upon information and belief, the union 
patrolman or other union representative who were abcerd 
the vessel when the articles were closed both work out of 
and apparently reside in the area of New Orleans, Louisiane, 
Of course, as previously stated the articles were closed 
in the New Orleanz area having originally been cpened 
only a short geographic distance away in Port Everglades, 
Florida, In any event, without barely a thread of 
cunnection with this forum, this suit was nevertheless 
instituted here. Wow the plaintiffs ccse complaining 
that it would be expensive to coze here, 


The heart of the problea however is the need for 


the orel deposition wiz a viz some other procedurel 
remedies such as written interrogatories, stipulations 

of fact or requests to admit as are suggested by plaintiffs’ 
counsel, Each and every action of these plaintiffs leading 
up to and during the subject sign-off as well as each 

and every conversation these plaintiffs had with their 
uion representatives aboard the vessel as well as with 

the officers of the vessel and the Shipping Commisioner 
then present are vital to the issue of consent to the 
Bign-off. Additionally the factrn and circumstances 

of each crewmember remaining in the employ of Texaco 

aboard the same vessel in the same capacity at the same 


rate of pay is also vital to this case on the issue of 
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waiver. It is well known that written questions can be no 
substitute for the development of the entire matter upon 
oral deposition. Counsel in his e“fidavit in support 

of plaintiffe' motion contends that as this is a statutory 
matter, there is no gentine issue of fact, If this con- 
tention is true then there is ro basis for this lawsuit 
{inasmuch as the closing of the articles was clearly upon 
the coneent of the crewmembers. Your deponent has 
personally viewed the shipping articles on file in the 
Shipping Commissioner's office in New Orleans and there 
clearly is no objection to this sign-off noted thereon. 
Furthermore in personally discussing the events of this 
sign-off with the assistant Shipping Commissioner, who 
actually participated in the sign-off, your deponent was 
advised that no objections to it were made to him and if 
objections had been made, such objections would have been 
noted on the articles and a statement as to the objections 
woule have been taken by him. Thus what this entire 
matter comes down to is what each and every individual 
crewmember will claim he said and did on the oceasion 

of the sign-off and in the time preceding. Certainly 
defendant is entitled to discovery as to this and proper 
discovery of this nature can only be had through each 


crewmeabers' version of what happened. 


Quite frankly it would be most difficult for your 
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deponent to evan attempt tc frame written interrogatories, 
requests for admissions ocr stipulations of fact. Having 
reviewed the original of the subject shipping articles 

as well as having discussed this matter with the assistant 
Shipping Commissioner and ship's officers, your deponent 
cannot conceive of how these crewmembers will complain 

as it is expected in some form orcther that they will 


claim that they objected to the termination of the articles. 


WHEREFORE, it is respectfully requested that 
plaintiffs' motion for a protective order de in a)l respects 
Genied and that plaintiffs be directed to personally appear 
in this forum for the taking of their depositions upon 


oral examination and that defendant have’ such other and 


further relief as the justice of the cause may require. 


f 
AM/ 
JAMES S, McMMHOW, JR. 


Sworn to before me this 


) ( day of September, 1971. 


PnANCIS * 
Syn EE HLT 
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AFFIDAVIT OF WILBUR BALL 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YQRK 
EARL B. LEWIS, et al CIVIL ACTION 
Plaintiffs 
71-2751 
Vs. 


TEXACO, INC., 
Defendant 


STATE OF LOUISIANA 
PARISH OF ORLEANS 

BEFORE ME, the undersigned authority, a Notary Public 
in and for the Parish and State aforesaid, personally came 
and appeared: 

WILBUR BALL 
who, after being first duly sworn, did depose and say: 

That I am an assistant to United States Shipping 
Commissioner Davidson whose offices are maintained in the 
Port of New Orleans, Louisiana. That as Deputy Shipping 
Commissioner I represented the United States Government at 
the termination of the shipping articles of the 5§ TEXACO 
ILLINOIS at Taft, Louisiana on January 21, 1971, and as 
such I was the governmental officer who signed the crew of 
the vessel off the articles. That at the time of the sign- 
off, a National Maritime Union Patrolman was aboard the 
vessel. He was a man named Marisco. 

That thereafter the sign-off from the articles took 


place upon mutual consent as is noted on the face of the 


o1 


fF Wilbur Ball 


discharge page of the articles. That no protest of any 
nature was made or related to me by any of the crew members 

or their patrolman-representative. If a protest had been 
made, it is standard procedure for me to make a notation 

of the protest on the discharge page of the shipping articles, 
together with the reasons therefor. 


Mie Meee ee Os 
A ee SELL 


SWORN TO AND SUBSCRIBED 


BEFORE ME THIS I{+k Day 


OF zawuny, 1972. 


ore (YR Aad Key 
i a8  SOTARY PUBL C 


i JOHN J. BRODERS 


NOTARY PUBLIC 
ORLEANS PARISH 


+ 


L 


+ 
iy 
in 
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NOTICE OF MOTION FOR AN ORDER GRANTING 
SUMMARY JUDGMENT 


PLAINTIFFS' 


are. ant bunt coee PAI! penne Re 
TES DISTRICT COURT 


NEW YORK 


LATTC MAN 
HOUVS LUN 


NOTICE that upon the affidavit of Ned R. 


duly verified on the 29th day of November, 1971, 
and upon f the prior pleadings an ; 


roceedings heretofore had 
herein p 1 move this Court on the day of December, 


Foley Square, 
k, at 10:00 o'clock in the forenoon of t! 
soon thereafter as counsel can be heard, for an order pursu- 
ant to Rule 56 of the Federal Rules 


of Civil Procedure granting 


the complaint on the 


summary judgment for plaintiffs herein for the relief prayed for 


ground that there is no genuine issue as 


o any material “fact and that the plaintiff is entitled to judgment 


A D3 
Plaintiffs' Notice of Motion for an Order Granting 
Summary Judgment 


as a matter of law, and for such other and further relief as may 


seem just and proper in the premises. 


Dated: New York, N.Y. 
November 29, 1971 


ABRAHAM E. FREEDMAN 


“Hyp Ph 

Attorney for 

36 Seventh Avenue 

New York, N.Y. 10011 
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STATEMENT OF MATERIAL FACTS 


DISTRICT COURT 
STRICT OF NEW YORK 


é 
eee ee ee ee ee ee ee 7. 
EARL B. LEWIS, et al Tl Civs. 275d 
Plaintiffs 
STATEMENT OF MATERIAL FACTS 
-against- ois - ati 
EXACO, INC., 
Defendant 
— +--+ ee ee x 
The following is the Statement of Material Facts as to 


which movant contends there is no genuine issue to be tried pursu- 
ant to Rule 9(g) of the General Rules of this Court. 

1) Defandant is a corporation engaged in the steamship 
business and owned, operated, and controlled the S. S. Texaco 
s, engaged in domestic and foreign commerce. 

2) On January 6, 1971, plaintiffs herein signed foreign 
shipping articles which provided for a voyage from we” BRECRORG 
of Port Everglade Florida, to one or more ports in the Gulf and/ 
or Caribbean and Panama and thence t®2 one or more ports on the 
Pacific Coast of the Continental United States, exclusive of 
Hawaii and Alaska, to a final port of discharge on the Paciiic 


Coast of the United States, for a period of time not exceeding 


> / Anwe "W 
(90) days. Pay 
ee 


3) The vessel did not make the woyage as set forth in 


the shipping articles. 


o~ 
A 55 
Statement of Material Facts 


4) After the commencement of the voyage and before one 
month's wages were earned the vessel was diverted back to the 
United States where it arrived at Taft, Louisiana, on January el, 


1971, where the articles were terminated and the voyage ended. 


5) Upon termination of the shipping articles, the seamen 


received certificates of discharge. 


6) Said termination of voyage and discharge was without 


any fault on the part of the seamen and without their consent to 


the change in the shipping orders. 


. 


Dated: New York, N.Y. 
December 3, 1971 


ABRAHAM E. FREEDMAN 


’ f) 
i? ae) 
py YUM I} yy 
Attorney for Plaintiffs 


30 Seventh Avenue 
New York, N.Y. 1001) 
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DEFENDANT'S REPLY TO PLAINTIFFS' STATEMENT OF MATERIAL 
FACTS AND DEFENDANT'S STATEMENT OF MATERIAL FACTS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, et al., 


Plaintiff, DEFENDANT'S REPLY TO 
PLAINTIFF'S STATEMENT 
- against - OF MATERIAL FACTS, 
AND DEFENDANT®S 
TEXACO, INC., STATEMENT OF MATERIAL 
FACTS _ 


Defendant. 
71 Civse 2752 


Defendant, as and for its reply to plaintiff's 
statement of material facts pursuant to Rule 8G of the 


General Rules of this Court, states: 


I. Defendant controverts item "5" of plaintiff's 
statement and contends that any discharges the plaintiffs 
herein may have received were solely discharges from their 
obligation under the shipping Articles for the particular 
voyage and were neither discharges from the vessel nor 
discharges from employment by the Company. Defendant 
controverts the entire statement contained in item "6G" o£ 
plaintiff's statement of material facts. 

DEFENDANT, AS AND FOR ITS 


STATEMENT OF MATERIAL FACTS 
PURSUANT TO RULE 9G, STATES: 


That the plaintiff-seamen were never discharged 


A o7¢ 


Defendant's Reply to Plaintiffe' Statement of Material 


Sta 
Facts and Defendant's Statement of Material Facts 


the S.S. "TEXACO ILLINOIS" on or about January 6, 1971 and in 


fact continued in the employ of Texaco Inc. aboard said vessel 


at the same rate of pay. 


III. Such continuation of employment by plaintiffs, as 
stated in "II" hereof, constituted, as a matter of law, a 


waiver of any rights said plaintiffs may have had pursuant to 


the applicable Statute (46 U.S.C. Sec. 594). 


Iv. Said termination of voyage and discharge of the 
seamen from their obligation under the shipping Articles was 


with the consent of said plaintiff-seamen. 


Dated: New York, New York 
January 19 » SORE. 


BIGHAM ENGLAR JONES & HOUSTON 


RY VCR Lb. QUINLAY 

A Member of the Firm 
Attorneys for Defendant 
Office & P. O. Address 
99 JOhn Street 
New York, New York 10038 
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AFFIDAVIT OF JAMES S. MC MAHON, JR. 1N OPPOSITION TO 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-e © ce we we wewewrensrer ee = = = x 
EARL B, LEWIS, et al, : Ti Ce. 2roe 
Plaintiffs, : AFFIDAVIT IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR 
-against- t SUMMARY JUDGMENT 
TEXACO, INC., : 
Defendant. : 
-“-2f-f- ef- ee ee ee fe ee Fe fe x 


STATE OF NEW YORK ) 


COUNTY OF NEV YoRK ) 


JAMES S. MCMAHON, JR., being duly sworn deposes 


and says: 


That he is an attorney duly admitted to practice 
in this Court and associated with the fi... of BIGHAM ENGLAR 
JONES & HOUSTON, attorneys for defendant, Texaco, Inc. and 
as euch is fully familiar with all the pleadings and 


proceedings heretofore had herein. 


That this affidavit is submitted in opposition to 
plaintifis' motion for an Order pursuant to Rule 56 of the 
Federal Rules of Civil Procedure granting summary judgment 
4n favor of the plaintiffs herein, In support of their 
motion for summary judgment, plaintiffs have submitted 


merely a supporting affidavit of one of their attorneys, a 
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memorandum of law and a statement of alleged uncontested 
material facts pursuant to the requirements of Rule 9 (g) 

of the General Rules of this Court. At the outset it should 
be noted that no affidavits or sworn statements of any of 
the plaintiffs themselves have been submitted in support 

of the instant motion. This would seem to be a fatal 

defect to the granting of this motion in and of itself. 


Furthermore, as indicated by the accompanying statement 


submitted by defendant pursuant to the aforesaid Ru’e 9 (g), 


the defendant disputes plaintiffs' contention that no 
genuine issue of fact exists with reference to items "5" 
and "S" of plaintiffs' statement of material facts. The 
plaintiff seamen were never in actuality discharged from 
employment by defendant and furthermore, by their failure 
to object to the termination of the shipping articles, they 
clearly fail to meet one of the elements of the statute 
under which this suit has been brought (46 U.S.C. § 594), 
the element of consent. Texaco does not have the burden 
herein of proving lack of consent ~- it is the burden of 
the plaintiffs who seek to assert their rights under the 
statute to establish each and every element of it in order 


to carry their burden of proof. Consent is one of those 


elements. 


Plaintiffs' counsel, in his supporting affidavit 


states that, the diversion of the vessel and termination 


of the voyage was the unilateral decision of the defendant. 
While the diversion of the vessel may have been a uni- 
lateral act of the defendant, the termination of the 

voyage was not. The seamen participated in the termination 
of the voyage by signing off the shipping articles in the 
presence of an Assistant United States Shipping Commissioner 
without protest, It is undisputed that they could have 
protested or refused to sign-off the articles as is often 
done when disputes arise, for example, over wages, overtime, 


bonuses, etc. Furthermore, the seamen were apparently 


well counselled in their decision to participate in and 


consent to the termination of the articles. Plaintiffs did 
in fact delay the signing off of the articles until such 

a time as a representative of their union, the National 
Maritime Union, boarded the vessel and conducted a meeting 
with the plaintiffs. At the conclusion of that meeting, 
all members of the unlicensed crew, the plaintiffs herein, 
participated in signing off the articles without objection. 
An affidavit of the Assistant United States Shipping 
Commissioner who took part in the sign-off has been 
submitted herewith attesting :o the foregoing facts. 


The preceding has been a brief review of some 
of the facts and circumstances of this litigation. 
However, the major grounds warranting denial of this motion 


for summary judgment at this time is that it is unquestion- 
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ably premature, It is submitted from a reading of the 
cases turning upon the particular statute here in question, 
that there are a number of basic issues of fact which the 
defendant must first inquire into in order to meet the 
many assertations of the plaintiffs. As stated above, the 
lack of consent as an element of the statute mus* be ple:ded 
and proven by plaintiffs. There has been no showing that 
plaintiffs themselves in any way objected to signing off 
the subject shipping articles. The bare conclusionary 
allegation of plaintiffs' counsel that plaintiffs, by 
signing off the articles did not consent to a discharge 
doesn't establish any fact as proven. It is defendant's 
position that such a sign-off is prima facie evidence of 
consent invalidating the seaman's right to recover under 
the statute. If plaintiffs wish to contend that they did 
in some mnner object to the sign-off, defendant should 
have the right to inquire into this assertion by way of 
pre-trial discuvery. 


Furthermore, the act of signing off from the 
articles in itself by each individual crewmember constitutes 
a rele.se and waiver of all future rights against defendant. 
While seemingly acknowledging that the articles do in fact 
constitute a release in their accompanyinz memorandum of 


law, plaintiffs nevertheless, fall back on the usual 


position ths they did not understand the full consequences 


A 62 


Affidavit of James S. McMahon, dr. 


of their act. This contention is not made by any crew- 
member in an affidavit and is merely asserted as a recital 


in their memorandum of law. This assertion in snd of 


itself also requires that defendant have discovery in order 


to ascertain to what extent the seamen did understand their 


actions at sign-off. 


Defendant has attempted to be dilS.ent in 
proceeding with such discovery although to date, it has 
been frustrated in obtaining it. Defendant promptly 
noticed the teking of the plaintiffs' depositions. 
Plaintiffs' counsel then moved for 4 protective order 
vacating said notice. The motio: was referred by Federal 
District Judge Gurfein to United States Magistrate Goettel 
to hear and report. A report was rendered that in essence 
recommended that the depositions take place in an orderly 
procedure as recommended by the Magistrate. <A copy of 
Magistrate Gonttel's recommendations are annexed hereto, 
It should parenthetically be noted in connection with 
Magistrate Goettel's report that defendant does not concur 
with the statement of the Magistrate contained on page "3" 
of his report that the burden is on the defendant to 
establish consent. The »vurden of proof to establish lack 
of conrent as an element of the statute is on the plaintiffs 
and this burden never shifts even though the issue of 


consent has been pleaded by defendant in its answer as an 


a a = Fae an ea RL? SRE PS SC SPE PED TRIES (GIG TPT Sa AIT Ts TR SE GI IE TGA ETRE NTE 
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affirmative defense, Clearly, even the Magistrate immedi- 
avely recognized that a factual issue e 3ts as to plaintiffs!' 


consent (see page "2" of U.S, Magistra.. Goettel's report). 
In an order dated December 1, 1971, a copy of which is 


annexed hereto, Judge Gurfein confirmed the report and 
recommendations of Magistrate Goettel. However, thereafter 
and following an ex parte hearing to plaintiffs' counsel 
without notice to either defendant or its counsel, Judge 
Gurfein by order dated December 8, 1971 staved his prior 
order of December 1, pending the outcome of the instant 
summary judgment motion. Thus, defendant has to date, 
been fully frustrated in meeting plaintiffs' bar2 conclu- 
sionary contentions on proofs ralating to all the elements 
of the subject statute, particularly the issue of lack of 
consent. It clearly appears that the staying of discovery 
herein by reason of the pending summary judgment motion is 
literally "putting the cart before the horse.” Defendant 
necessarily requires discovery in order to attempt to 


effectively meet any motion for summary judgment. 


It seems clear that the allegations made by 
plaintiffs' counsel in his supporting affidavit other than 
those admitted by defendent are merely general conclusions 
of alleged facts and are not allegations of specific fact. 
The allegations, in effect do no more than restate the 
complaint. The Court, therefore, has insufficient specific 
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facts before it upon which it can decide summary judgment 
in plaintiffs' favor. For example, the mere allegation 
that consent under the applicable statute was lacking does 
not present any specific issue for determination by the 


Court. 


$ 


Finally, it is uncontested that each and every 
plaintiff herein remained aboard defendant's "TEXACO 
{LLINOIS" in the same capacity and at the same rate of pay 
following the termination of the shipping articles. As 
reflected by the law of this Circuit in the accompanying 
memorandum, such continuation of employment would constitute 
a waiver of the crewmember's rights under the eu ject 


statute. 


wherefore, your deponent respectfully requests 
that this Honorable Court deny plaintiffs! mecion for 


summary judgment in its entirety. 


‘ ‘ J / / ( - 
Nee ns 0-4 / dur VACA, 


JAMES 8, McMAHON, gr. / 


Sworn fo before me this 
Fi day of January, 1972 


~ 
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CET CUP LA LER 
PeTRRY PUL LIC, STAVE OF NEW VG 
No. 31-2716311 
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MEMORANDUM OPINION OF MAC MAHON, U.S.D.J. DENYING 
MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B, LEWIS et al., 
72 Civ. 253 
Plaintiffs, 


; : NE MORANDUM 


-against-— 


TEXACO, INC., 


Defendant. 


MacMAHON, District Judge. 


Plaintiffs move for summary judgment, pursuant 


to Rule 5G, Fed.R.Civ.P., in this suit in the admiralty 
brought under 46 U.S.C. § 594.° Plaintiffs are thirty- 
two. seamen secking recovery of one 1ionuth's weges against 


their emplcyer, Texaco, Inc. 


Certain facts appear tu be undisyuted., On or 
about January G6, 1971, plaintiffs signed on for a foreign 
voyage aboard the £.S. Texaco Illincis. Sixteen days 
later, the foreign voyage was cancelled und the vesse) 


wes Civorted to Lovisiaua, where plaintiifrys signed off 
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their shipping articles and accepted their earned wages. 
Plaintiffs then signed on for a new voyage aboard the 


S.S. Texaco LIllinois at the same rates of pay. 


Under 46 U.S.C. § 594, seamen are entitled to 
receive additional compensation equal to one month's 
wages when, through no fault of their own and without 
their consent, they are discharged from a voyage before 


one month's wages are earned. 


Defendant in the present action maintains that 


the plaintiffs consented to the termination of the foreign 


voyage by signing off the articles and further, that plain- 


tiffs waived tneir right to recovery under the statute by 
continuing in the employment of the defenda 1. the same 
capacities and at the same pay. Plaintiffs ciaim that 
they did not consent and that the acceptance of new em- 
ployment does not constitute a waiver of their rights 


under the statute. 


These are the only issues in contention here. 
fhough they are primarily issues of law, there are fac- 
tual questions related to them that are still unresolved 


anc, therefore, sumnary judgment is inappropriate. 


ee 


Memorandum Opinion of MacMahon, U.S.D.d. Denying 
Motion for Summary Judgment 


The basic question is the state of mind of 
the plaintiffs when the foreign voyage was terminated, 
Consent is a valid defense under 46 U.S.C. & 594, but 
to establish it, the defendant must show that it was 
given without any duress and with full knowledge of 
what it meant. The S.S. “Standard” Bonici v. Standard 


Oil Cc. of New Jersey, 103 F.2d 437 (2d Cir. 1939); 


Jones v. American Export Isbrandtsen Lines, Inc., 285 


F. Supp. 345 (S.D.N.Y. 1968). 


Plaintiffs claim, through the affidavit of 
their attorney, that they did not understand what they 
were signing away; defendant offers the affidavit of 
an Assistant United States Shipping Commissioncr to 
the effect thet plaintiffs' union representative was 


present to provide them with the necessary information. 


Plaintiffs' state of mind is also at issue 


on the question of whether they waived tneir claims 


through the acceptance of new employment. Such actions 


may constitute a waiver under 46 U.S.C. § 594. Salyer 
v. American Sxport Isbrandtsen Lines, inc., 262 F. 


Supp. 364 (S.D.N.Y. 1966). 


ae 
M 


emoranaun 


These issues ot fact respecting both defenses 


offered in this action require full development upon a 


plenary trial. 


Accordingly, the motion for sumnary judgment 


is denied, 
So ordered, 
Dated: New York, N. Y. 
February 7, 1972 


F f 
hs. ges va) 4 
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LLOYD F. MacMAHON 
United States District Judge 
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NOTICE OF MOTION TO DISMISS COMPLAINT OR TO COMPEL 
APPEARANCES AND PRODUCTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ewe weweneeaeeaeaeaes awe X 


EARL B. LOWIS, et al, t 
NOTICE OF 
Plaintif?s, , -GRBOE -MOTION 
~against- t 
TEXACO, INC., t 


Defendant. 3 


Ti Civ. 2751 C.B.M. 


~- «swe weeaeeeeseeeaweseaeee« xX 


8 IR 8: 


PLEASE TAKE NOTICE that upon the annexed 
affidavit of James 8. McMahon, Jr., duly sworn on the /S A 
day of August, 1972 and upon all the pleadings and pro- 
ceedings heretofore had herein, particularly the recommen- 
dations and report of United States Magistrate Gerard 
Goettel dated November 23, 1971, the orders of the 
Honorable Murray Gurfein dated December 1 and December 3, 
1971, and the memorandum, opinion and order of the 
Honorable uloyd F. MacMahon dated February 7, 1972 and 
the transcript of the testimony of plaintiff, Clarence 
Chladek taken by Texaco, Inc. on March 1, 1972, the 
undersigned will cross-move this Court in Courtroom 110, 
United States Ccurt House, Foley Square, Borough of 
Manhattan, City and State of New York on the 22nd day of 
August, 1972 at 10:30 a.m. in the forenoon of that day 


:e of Motion to Dismiss Comp 
Appearances and Production 
or as soon thereafter as counsel can be heard for an order 
pursuant to Rule 37 of the Federal Rules of Civil 


Procedure dismissing plaintiffs" complaint for failure to 
comply with the prior orders of this Court or in the 


alternative, compelling certain additional individual 
plaintiffs to appear for the taking of their depositions 
upon oral examination and compelling plaintiff, Clarence 
Chladek to appear and make further answers to the questions 
propounded to him upon the oral deposition previously 
taken of him by defendan\ on the lst day of March, i972 
and for a protective order directing that Texaco, Inc. 
not appear for the taking of its deposition or appear 
following the completion of plaintiffs' testimony, and 
that it not be required to produce the documentation set 
out in the plaintiffs' notice to take its deposition and 
for such other and further relief as to the Court may 
seem just and proper. 
Dated: New York, New York 

August 15, 1972. 

Yours, etc., 


ENGLAR JONES & HOUSTON 


Member of the Firm 
Attorneys for Defendant 
Ctfice & P.O. Address 
22 A York, N.Y. 10036 
TO: ABRAHAM FREEDMAN, ESQ. Ow TOrk, H.t. 3 
36 Seventh Avenue REctor 2 - 4646 
New York, W.Y. 10011 
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AFFIDAVIT OF JAMES S. MC MAHON, JR. IN SUPPORT OF 
MOTION TO DISMISS COMPLAINT, ETC. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORE 


ee ee ee ee ee ee ee 
EARL B. LEWIS, et al, t 
Plaintiffs, ; 
~against- 
TEXACO, INC., 
Defendant. 


STATE OF HEW YORK 
COUNTY OF NEW YORK 


) 
3 88.23 
) 


JAMES 8. MC MAHON, JR., being duly sworn deposes 
and says! 


That he is an attorney duly admitted to practice 
in this Honorable Court and associated with the firm of 
Bigham, Englar, Jones & Houston, attorneys for defendant, 
Texaco, Inc. That as such he is fully familiar with all 
the prior pleadings and proceedings heretofore had herein 
and submits this affidavit in support of Texaco, Inc.'s 
motion to compel certain additional plaintiffs to appear 
for the taking of their oral depositions pursuant to the 
report and recommendations of United States Magistrate 
Gerard L. Goettel dated November 23, 1971 and the confirna- 
ing orders of United States District Judge Murray Gurfein 
dated December 1 and 3, 1971, copies of which are annexed 
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Affidavit of James S. McMahon, dr. 


hereto. Your deponent also requests that plaintiff, 
Clarence Chiadek directed to again appear for the 
further taking of his oral deposition and that he be 
ordered to answer the numerous questions propounded by 
your deponent to him and to which many objections were 
interposed by his counsel at the time of the taking of 
his deposition. ‘The original of his deposition is annexed 
hereto for the convenience and reference of the Court. 
Your deponent also submits this affidavit in onposition 
to the motion of plaintiffs to compel the defendant to 
appear for the taking of its deposition by Mr. John 
McCarthy and for an order compelling defendant to produce 
certain records of the defendant Company that are totally 
4{rrelevant and immaterial to the instant litigation. 


Plaintiffs instituted this lawsuit on or about 
Jvne 22, 1971, each seeking one-months wages in addition 
vo earned wages and an alleged statutory penalty as the 
result of the alleged termination of ships articles of the 


8.8. "TEXACO ILLINOIS" prior to the conclusion of the first 


month of the voyage ¢escribed in the articles. This lawsuit 
is brought pursuant to alleged rights of these plaintiffs 
claimed under 46 U.S.C. §594. 


Defendant interposed its answer and on July 22, 
1971, served a notice to take the deposition of each of 
the 32 individual plaini.ffs. I. sntiffs' counsel there- 


ae 


Affidavit of James S. McMahon, Jr. 


after served a notice of motion and s. pporting papers 
requesting a protective order forbidding the taking of the 


32 plaintiffs' depositions. The motion was brought on for 


a hearing before the Honorable Murray Gurfein who referred 
it to Magistrate Gerard Goettel to hear and report, 
Magistrate Goe’*el, in a report dated November 23, 1971, 
recommended that the depositions proceed in a limited and 
orderly manner as wuitlined in his report, a copy of which 
is annexed hereto. The report was confirmed by an order 
of the Honorable Murray Gurfein dated December 1, 1971 

and thereafter stayed by the supplemental order of Judge 
Gurfein dated December 3, 1971 pending the outcome of a 
motion for summary judgment made by the plaintiffs. Plain- 
tiffe' motion for summary judgment came on for a hearing 
before United States District Judge MacMahon und was 
subsequently denied by Judge MacMahon in a memorandum 
opinion dated February 7, 1972. A copy of cudge MacMahon's 
opinion is also annexed heretc. 


At long last, defendant was about to embark on 
discovery after having been delayed by various dilatory 
tactics cf the plaintiffs from July, 1971 when its notice 
to take plaintiffs' depositions was served and filed. 


’ The firat plaintiff produced by counsel repre- 
senting the plaintiffs was Clarence Ch’adek. His deposition 
was taken on March 1, 1972. In apparent contradiction to 
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Affidavit of James S. McMahon, Jr. 


the letter and spirit of Magistrate Goettsi's report of 
November 23, this witness knew little, if anything, of the 
facts and circumstances of the incident which is the subject 
matter of this lawsuit. This plaintiff was not even aware 
that a problem had arisen concerning the voyage of the 
"“TEXACO ILLINOIS" or that a lawsuit had been filed until 

he was advised by a representative of the defendant, the 
Captain of the “TEXACO ILLINOIS", who he met by accident on 
a street in Port Arthur quite sometime following the 
occurrence of the alleged incident and the institution of 
the Yaxsuit. (See pp. 52, 53, 54 of the Chladsk deposition, 
the original of which is attached hereto). Furtherncre, 
aumerous attempts were made by plaintiffs’ counsel to lead 
the witness and to stifla defendant's renresentative © ‘om 
examining into the facte surrounding the occurrence as well 
as other facts ma*erial *hereto. (See pp. 11-14, 15, 16-17, 
21, 22, 26, 28-29, 30-40, 41-42, 48, 50-51, and particularly 
55 through 60 where the witness was directed not to answer ard 
his counsel refused to defer tc the Court for immediate 


rulings even though the witness was from out -f State). 


On March 28, your deponent was finally afforded 
the opp: rtunity of examining the first of the plaintiffs 
having knowledge of the facts. No further plaintiffs have 
been produced to date although on April 5, 1972, counsel 
for plaintiffs tendered, on short notice, another plaintiff. 
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Affidavit of James S. MeMahon, dr. 


However, your deponent was unable tc attend that deposition 
prior to the sailing of the vessel aboard which the intended 
witne:s was sailing at the time. Your deponent was actually 
engaged in trial at the time before United States District 
Judge Pollack in the case of Strickland v. Texaco and 
although the offer was made by your deponent to take the depé- 
sition of the intended witness in the evening, the vessel 
sailed prior thereto. Wo additional plaintiffs have been 
tendered to your deponent for the taking of their depositions. 
There is no question but that the testimony of a reasonable 
number of these plaintiffs is vital to this defendant's 
defense. The importance of the plaintiffs’ testimony was 
recognized ty Magistrate Goettel in his report. The in- 
portance of taking the depositions of all 32 plaintiffs is 
even more emphasized by the determination of Judge MacMahon 
in his decision on plaintiffs' sumary judgment motion that 
much of the resolution of this lawsuit will turn on the 
"state of aind" of the plaintiffs. 


Plaintiffs’ co.usel is also now seeking to 
depose the defendant by Mr. John McCarthy, one of its 
marine operations managers. Defendant does not object to 
the production of Mr. McCarthy although it submits that 
his deposition should take place at some reasonable time 
following the completion of a reascc.uble number .” plain- 


tiffa' depositions. While as argued by plaintiffs’ counsel, 
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Affidavit of James S. MeMahon, dr. 


priority of depositions no longer has the importance it 
once hed under the recently emended Federal Rules, neverthe- 
less, where a party such as this defendant has faced such 
abuse in attempting to secure discovery, the Court may 
enter an order regulating such discovery and direct that it 
proceed in an orderly manner. It ie submitted that an 
orderly manner in this litigation, particularly in light of 
the acorementioned developments, would be for the defendaat 
to be allowed to complete the taking of the depositions 
noticed by it before allowing the plaintiffs to proceed 
with their depositions. 


Purtherrore, plaintiffs, in their notice to 
depose Texaco, Inc., have demanded that Texaco produce 
"ell payroll records relating to the 8.8. “TEXACO GEORGIA" 
for the voyage which commenced October 4, 1967 and terminated 
on or about October 6, 1967." It is inconceivable what 
materiality or relevency this requested documertation can 
have to the instant lawsuit or how it can even possibly 
lead to admissible evidence. “he insiant lawsuit involves 
a voyage of the “TEXACO TLiiw..s" and the articles issued 
thereundes {or « period in January, 1971, waich is more 
than three years later than the period for which documents 


have been requested. 
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Affidavit of James S. McMahon, Jr. 


WHEREFORE, it is respectfully requested that 
plaintiffs' motion compelling Texaco, Inc. by Mr. John 
McCarthy to appear and attend for the taking of its 
deposition be denied or in the alternative, that tl 3 Court 


enter an order further regulating discovery procedures in | 


accordance with the spirit and intent of the recommendations 
and report of Magistrate Gerard Goettel and that a protec- 
tive order be entered denying plaintiffs’ request for the 
production of the documents as requested in their notice to 
take Texaco, Inc.'s deposition and that plaintiff, Clarence 
Chladek be required to attend and make further answers to 
the questions propounded to him at the time his deposition 
was taken and for such different and further relief as the 
justice of the cause may require together with the expenses 
of defendant on this cross-motion. 


Sworn to before me this 
- Gay of August, 1972, 


ee 
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AFFIDAVIT OF NED R. PHILLIPS IN OPPOSITION TO MOTION 
TO DISMISS COMPLAINT, ETC. 


‘UNITED STATES DISTRICT COURT 
ISOUTHERN DISTRICT OF NEW YORK . 


me ee ee ee ee ee eee eee 4 
EARL B. LEWIS, et al., 71 Civ. 2751 (cBM:) 
Plaintiffs 
-against- ; 
AFFIDAVIT 
TEXACO, INC., 
Defendant 
ee ee ee ee eee ee ee ee ce ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee x 


STATE OF NEW YORK  ) P 
yss: ‘ 
COUNTY OF NEW YORK ) 


NED R. PHILLIPS, being duly sworn, deposes and says: 

I am an attorney at law associated with Abraham E. Freed- 
man, counsel for plaintirte herein and am fully familiar with all 
of the prior pleadings and proceedings had heretofore ination, 

This affidavit is submitted a opposition to the motion 
of defendant Por: . ) . 


( i 
a) anworder dismissing the complaint for alleged 


failure to comply with prior orders of the court, or, in the alter- 


native; xr 


“ 


b) an order compelling certain additional plaintiffs 
a 
to appear for deposition, and; 
c) compelling one plaintiff whose deposition has al- 


ready been taken to appear for further interrogation, and for; 


d) an order that defendant Texaco not be required to 


appear for its deposition; and, 


Affidavit of Ned R. Phillips 


e) that defendant not be required to furnish dis- 


covery material requested by plaintiff. 
This is an action by 32 plaintiff seamen to recover one 


months wages pursuant to‘46 U.S.C., Section 594 and for the statu. 


tory penalty of two days pay for each day payment is withheld with- 


out justification pursuant to 46 U.S.C., §596. e 


The following facts are undisputed: 

a) On January 6, 1971, plaintiffs herein Signed for- 
eign shipping articles which provided for a voyage aboard defend- 
ant's vessel, the S.S. Texaco Illinois, from"... the Port of Port 
Everglades, Florida, to one or more ports in the Gulf and/or Carib- 
bean and Panama and thence to one or more ports on the Pacific 
Coast of the Continental United States, exclusive of Hawaii and 
Alaska, to a final port of discharge on the Pacific Coast of the 


United States, for a period of time not exceeding 90 days." 
2. 9599 Right to wages in case of improper discharge 


Any seaman who has signed an agreement and is afterward dis- 
charged before the commencement of the voyage 
or before one month's wages are earned, without fault on his 
part justifying such discharge, and without his consent, shall 
be entitled to receive from the master or owner, in addition 
to any wages he'may have earned, a sum equal in amount to 
one month's wages as compensation, and may, on adducing 
evidence satisfactory to the court hearing the case, of 
having been improperly discharged, recover such compensa- 
tion as if it were wages duly earned. R.S. §4527. 


2. §596 Time for payment 


The master or owner of any vessel making coasting voy- 
ages shall pay to every seaman his wages within two days 
after the termination of the agreement under which he was 
Shipped, or at the time such seaman is discharged, which- 
ever first happens; and in case of vessels making foreign 
voyages, or from a port on the Atlantic to a port on the 
Pacific, or vice versa, within twenty-four hours after the 
cargo has been discharged, or within four days after the 
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Affidavit of Ned R. Phillips 


b) The vessel did not make the voyage as set forth 
in the shipping avticles. 

c) After the commencement of the voyage and be‘ ‘re one 
month's wages were earned the vessel was diverted back to the 
United States where it arrived at Taft, Louisiana, on January his 


1971, where the articles were terminated and the voyage ended. 


Upon joinder of issue, defendant noticed the depositions 
of all 32 plaintiffs. Counsel thereupon moved for a protective 
order which was denied by Judge Gurfein, who adopted the recommen- 
dations of Magistrate Goettel, which provided, in part, as follows: 


"Most of the plaintiffs (seventeen out of 
thirty-two) are still employed by the de- 
fendant. Indeed, fifteen of the seven- 
teen are still aboard the same vess-7l, 
the S.S. Texaco Illinois. These Texaco 
vessels operate along the East Coast of 
the United States regularly. The Illi- 
nois is presently scheduled to be in 

New England. The Texaco vessels come 
into the sort of New York on occasions. 
Consequently, the defendant should be 
alloweu to take che depositions of any 
plaintiffs who arrive in the por~ of 


nn tn nnn nnn aE 


2, {Cont'd) seaman has been discharged, whichever first 
happens; and in all cases the seaman shall be entitled to 
be paid at the time of his discharge on account of wages 


a sum equal te  se-third part of the balance due him. 
Every master o wner who refuses or neglects to make pay- 
ment in the manner hereinbefore mentioned without suffic- 
4ent cause shail \ju to the seaman a sum equal to “wo 


days' pay for each and every day during which payment is 
delayed beyond the resp«ctive periods, which sum shall 
be recoverable as wages .1 any claim made before the 
court; but this section shall not apply to masters or 
owners of any vessel the seamen of which are entitled to 
share in the profits of the cruise or voyage. This sec- 
tion shall not apply to fishing or whaling vessels or 
yachts. R.S. §4529; Dec. 21, 1989, c.28, §§4, 26, 30 
Stat. 756, 764; Mar. 4, 1915, c.153, §3, 38 Stat. 1164. 
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Affidavit of Ned PR. Phillips 


New York, or within 100 miles from 

New York (i.e., ports in the States of 
Pennsylvania, New Jersey, and Connecti- 
cut). In the event that the Illinois 
comes into a port other than the port 

of New York, but within 100 miles of 

New York, the plaintiffs should have the 
alternative of paying the travel costs 
of defendant's counsel to the location 
of the vessel, so that the fifteen 
plaintiffs may be deposed at once with- 
out unnecessary expense. Since these 
plaintiffs are in the employ of the de- 
fendant, defendant will be well aware of 
their movements and able to notify plain- 


tiffs’ counsel when they will be in a 
suitable geographic location to be de- 
posed. Emphasis Supplied) 

"Three months from the date of the 
court's order, the defendant shou): be 
allowed to make further application 
with respect to depositions. Ii che 
Illinois has not been within 100 miles 
of New York during that period, the 
plaintiffs should then arrange to tre s- 
port the three plaintiffs who served 
as the union representatives for 

their departments to New York for the 
taking of their depositions." (A 
copy of Magistrate Goettel's report 

is annexed hereto, marked Exhibit 1) 


Since the order, two depositions were taken, one March 1 
the second March 28th.. Depone:t alse produced a third plaintiff 
and offered to take his deposition during evening hours, if counsel 
for defendant was otherwise heckeiee:” This offer was rejected by 
defendant, who was then on tria: 

At no time since these depositions were taken has defend- 
ant notified deponent that any of the plaintiffs aboard fendant's 


vessels were in the area. In the light of the foregoing, it is 


clear that plaintiff has been in full compliance with the order of 
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Affidavit of Ned R. Philitps 


the court and tnat it is the defendant who has been remiss in fail- 


ing to comply by notifying the plaintiffs' counsel of the avail- 
ability of the plaintiffs who are aboard its vessels and when tne 
latter were in the port of New York. 

Prior to the taking of the depositions a motion was made 
by plaintiffs for summary judgment on tne ground that there were 
no issues of fact, merely questions of law. In denying this motion 
Judge McMahon established the guidelines for the taking of the 
depositions, and narrowed the issues in the case as follows: 


"Defendant in the present action maintains 
that the plaintiffs consented to the ter- 
mination of the foreign voyage by signing 
off the articles and further, that plain- 
tiffs waived their right to recovery under 
the statute by continuing in the employ- 
ment of the defendant in the same capaci- 
ties and at the same pay. Plaintiffs 
claim that they did not consent and that 
the acceptance of new employment does not 
constitute a waiver of their rights under 


the statute.” 


The basic question is the state of mind 
of the plaintiffs when the foreign voyage 
jas terminated. Ccnsent is a valid de- 
fense under 46 U.S.C., §594, but to 
establish it, the defendant must show that 
it was given without any duress and with 
full knowledge of what it meant. The 

S.S. "Standard" Bonici v. Standard O11 Co. 
of New Jersey, 103 F. “F.od 437 (end Cir. 1939); 
Jones v. American E£ Be 


ort Isbrandtsen Lines, 
Inc., 285 F.Supp. 345 (S.D.N.Y. 1968)." 
¥ » ‘ # 


" Plaintiffs' state of mind is also at 
issue on the question of whether they 


waived their claims through the accept- 
ance of new employment. Such actions may 
constitute a waiver under 46 U.S.C., 


§594. Salyer v. American Export Isbrandtsen 
Lines, Inc., 262 F Suse, 364 (S_D.N-Y. 1966)." 

A copy of Judge MacMahon's opinion is an- 
nexed hereto, marked Exhibit 2) 

Thus, the defendant has the burden of proving the validity 
of their defense, and the sole issue upon which plaintiffs ‘may be 
examined is their state of mind upon the termination of the voyage 
and their state of mind as to whether they waived their claims by 
the acceptance of new employment. 

A review of those portions of the testimony of the plain- 
tiff Clarence Chladek, which defendant contends furnishes a basis 
for further interrogation and harassment of this plaintiff, reveals 
that either the questions objected to were ultimately answered or, 
in the rare instances where plaintiff was instructe.i not to answer, 
the question was clearly far outside the scope of examination as 
limited by Judge McMahon. Thus, on pages 11-18, 15,.16-17, 21, 22, 
26, 28-29, 30-40, 41-42, 48 and 50-51, all of the questions pro- 
pounded were answered and the sole purpose of the objections were 
to preserve them for trial. 

On pages 55-60, o»rjection was made to one question with 
instructions not to answer because the question was vague, ambigu- 
ous and irrelevent. 

It is clear from a reading of the examination of Mr. 
Chladek by deponent commencing at the bottom of page 65 and termin- 


‘ating at page 69, line 9, that all relevant questions pursuant to 


the order of Judge McMahon were asked and answered and there is no 


is, 


bCueeuUPeS 


justification whatsoever for compelling this witness to appear once 
again to answer some of the frivolous and irrelevant questions 

which counsel for defendant seeks to propound to him. Significantly, 
the affidavit of counsel for defendant is seenis of any specific 
questions relevant to the issues in this case which it claims it 

was precluded fronec<ing. 

Rule 37.:4(2) provides that "when taking a deposition on 
oral examination, the proponent of the question may complete or 
adjourn the examination before he applies for an order." In the 
instant aeees the examination was, after some colloquy between 
counsel, completed in accordance with this rule. To have terminated 
the examination would have worked an unnecessary hardship upon the 
plaintiff Chladek, and would have been inconsistent with the spirit 
and purpose of these rules. 

Plaintiff has moved to compel defendant to submit to dis- 
covery upon its refusal to appear for examination before trial on 
notice and to produce certain documents. Defendant has instead 
moved for an order to preclude plaintiffs' discovery. 

No justification whatsoever is given for the refusal of 
the defendant to comply with the notice of deposition and of dis- 
covery other than the mere seif-serving statement that in the opin- 


ion of counsel for the defendant it would be orderly for the plain- 


tiff to be denied discovery. Defendant utterly ignores the plain 
language of Rule 26(d) of the Federal Rules of Civil Procedure, 
which provides that "... the fact that a party is conducting dis- 


covery, whether by deposition or otherwise, shall not operate to 


delay any other party's Giscovery." 


Defendant argues that plaintiffs' request for cervain dis- 
covery material relating to a voyage of the Texaco Georgia in 1967 
is not conceivably material or relevant. 
The standard for permissible discovery under the Federal 
Rules of Civil Procedure is succinctly set forth as follows: 
"It is not grounds for objection that the 
information sought- will be inadmissible 
at the trial if the information sought 
appears reasonably calculated to lead to 
the discovery of admissible evidence." 
Rule 26(b)(1), Federal Rules of Civil 
Procedure. 


The complaint in this action seeks two days pay for each 


and every day during which payment is delayed pursuant to 46 U.S.C, 


§596. It has been held that t’.e one months’ compensation provided 


for by statute in cases of a discharge before one months' wages 
earned are wages within the meaning of 46 U.S.C., §596. Feld- 
v. American Palestine Line, Inc., 25 F.2d 1002 (S.D.N.Y. 1926). 

Clearly then, evidence that the defendant had paid such 
statutory compensation under identical circumstances in the past 
would clearly highlight the arbitrary and unjustifiable refusal to 
pay in this instance such as would merit the applicacion of the 
penalty provided for by 46 U.S.C., §596, and is therefore clearly 
relevant to the issues raised by the pleadings in this case. 

In any case, the deposition of the defendant is patently 
necessary to establish, the fact that they failed to notify the 
plaintiffs that, in signing off the shipping articles, they were 
giving up any rights that they may have had under 46 U.S.C., §594. 


For the foregoing reasons, it is respectfully submitted 
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that the motion of defendant to dismiss the complaint and for an 
order directing that defendant not appear for examination before 
trial and not be obligated to produce any material upon discovery 
‘and inspection be denied, and that the plaintiffs be permitted to 
take the deposition of the defendant and that the defendant be 


ordered and directed to produce tne requested documents in connec- 


tion with said deposition. 


Nel hee — 


Sworn to before me this 


25th day of August, 1972 
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CERTIFICATE PURSUANT TO SECTION 2403, TITLE 28 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Earl B. Lewis, et al., 
Plaintiffs, 


71 Civ. 2751 C.B.M. 


Texaco Inc., 
_CERTIFICATE 
Defendant. 


TO THE HONORABLE WILLLAM B. SAXBE, 
ATTORNEY GENERAL OF THE UNITED STATES: 
On behalf of this Cow: and pursuant to Sec. 2403, 
Title 28, United States Code, I hereby certify that in this 
case there is drawn in question the constitutionality of 
Sec. 594, Title 46, United States Code, an Act affecting 


the public interest. 


Ceeih y Goel’ hava 
Li ft: e Ln 
DAVID N. EDELSTEIN 

Chief Judge 


United States District Court 
Southern Dis rict of New York 


DATED: New York, N. Y. 
October 21, 1974 


| 
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PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SR tt ne nnn x 
EARL B. LEWIS, et al., 
Plaintiff, 
-against- : Vi Civ. 2751. (CBM) 
TEXACO, INC., 
Defendant. 
si a ek rh inte ho eal eka ob oe ag al x 


PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW. _ 

1. At ail the time relevan. hereto defendant wes and 
still is a corporation engaged in the steamship business with its 
principal office and place of business in the Borough of Manhattan 
City and State of New York. 

2. At all times relevant hereto, defendant owned, oper- 
ated and controlled the S.S. Texaco Tllinois engaged in domestic 
and foreign commerce. 

3. Ca or about the 6th day of January, 1971, plaintiffs 
signed foreign articles before the United States Shipping Commis- 
sioner for the port of Miami, Florida, in the capacities and 


monthiy rates of wages hereinafter set forth: 


PLAINTIFFS CAPACITY MONTHLY WAGES 
Earl B. Lewis Boatswain $672.43 
Herbert D. Parsons Quartermaster 516.14 
Robert J.C. Murray Quartermaster Os 24 
Ruthven H. Lee Quartermaster 516.14 
Clarence T. Chladek Able Bodied Seanan 504.41 
Robert C. Arch Able Bodied Seaman 504.41 
Harry L. Davis Able Bodied Seaman 504.41 


"Oo" "C" Smith Ordinary Seaman 399.78 


PLAINTIFFS 


Kenneth Taylor 
Francis C. Kopas 


James H. Richmond, Jr. 


Culver Q. Holt 
William P. Jacquet 
Anthony Alves 
Albert F. Ryan 
John Kardos 

Timothy J. O'Donovan 
Martin J. Urban 
Louis G. Fontenot 
Jacques H. Blanchard 
Robert O. Medlock 
Monico Davis 
Athens Walker 
Joseph A. Baron 
James Melvin 

Joe W. Thrower 
Junious McCall 
Harold F. McLean 
Joseph H. Boland 
Thomas W. Chastain, 
Philip Auster 
Maurice C. Leblanc 


4. The above mentioned shipping articles provided for 


a voyage from "...the Port of Port Everglades, Florida, to one or 


A 
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CAPACITY 


Ordinary Seaman 
Deck Maintenance 
Deck Maintenance 
Electrician 

lst Pumpman 

2nd Pumpman/MM 
Oiler 

Oiler 

Oiler 

Chief Wiper 
Fireman-Watertender 
Fireman-Watertender 
Fireman-Watertender 
Wiper 

Wiper 

Wiper 

Chief Steward 

Chief Cook 

2nd Cook & Baker 
Galleyman 

Officers Mess 

Crew Mess 

Utility 

Utility 


Proposed Findings of Facet and Conclusions of Law 


MONTHLY WAGES 


399.78 
573.28 
573.28 
reg eet: 
705.06 
705.06 
554.73 
554.73 


554.73 
554.23 


354.73 
554.73 
S94. 03 
463.05 
463.05 
463.05 
O1S.22 
606.01 
524.74 
396.97 
386.44 
386.44 
386.44 
386.44 


more ports in the Gulf and/or Caribbean and Panama and thence to 


one or more ports on the Pacific Coast of the Continental United 


States, exclusive of Hawaii and Alaska, to a final port of dis- 


charge on the Pacific Coast of the United States, for a period of 


time not exceeding (90) days." 


st 


5. After commencement of the voyage, 


the vessel was 


diverted back to the United States where it arrived at Taft, 


Louisiana on January 21, 


1971. 


The articles were closed at that 


port and plaintiffs received certificates of discharge from the 


United States Coast Guard. 
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Proposed Findings of Fact and Conelusions of Law 


6. The vessel did not call at any of the ports in the 
Gulf and/or Caribbean and/or Panama and/or any part of the Pacific 
Coast of the Continental United States as set forth in the ship- 


ping articles. 


7. The discharge of plaintiffs was without their con- 


sent and without any fault on their part justifying such discharge. 
8. Plaintiffs timely demanded of defendant the pay- 
ment of ore month's wages pursuant to statute prividing theretor 
(46-0823: S94): 
9. Defendant, at time of discharge, refused and con- 


tinues to refuse to pay to plaintiffs the one month's wages claimed 


pursuant to 46 U.S.C. 594, 


10. In October, 1967, under identical conditions, de- 
fendant paid the statutory one month's wages to the crew of the 
Texaco Georgia. 

ll. Plaintiffs are entitled to one month's wages with 
irterest from January 21, 1971 to date of payment at the rate of 
six (6%) percent per annum. 

12. Defendant's refusal to pay the one month's wages 
in this case is arbitrary, unreasonable and without sufficient 
cause entitling the plaintiffs to two days wages for each day pay- 


ment is delayed since January 21, 1971. 


13. Plaintiffs are alse entitled to reasonable counsel 


fees necessarily incurred in the successful prosecution of this 
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action in the amount of Seven Thousand Nine Hundred and Fifty 
($7,950.00) Dollars. 
CONCLUSIONS OF LAW 

1. This court has jurisdiction over the parties to and 
subject matter of this action. 

2. The statute involved, 46 U.S.C. 594, is valid and 
constitutional. 

3. Defendant herein breached the shipping articles and 
discharged plaintiffs before one month's wages were earned without 
fault on their part justifying such discharge and without their 
consent within the meaning of 46 U.S.C. 594. 

4. Defendant's refusal to pay said one month's wages 
was arbitrary and without sufficient cause within the meaning of 
46 U.S.C. Sec. 5%6. 

5. Plaintiffs are entitled to recover one month's 
wages as provided in 46 U.S.C. Sec. 594, together with interest 
compounded at six (6%) percent per annum from January 215. 297160 


date of judgment as ‘“ollows: 


PLAINTIFF MONTHLY WAGES INTEREST TOTAL 


Earl B. Lewis $672.43 $168.49 $840.92 
Herbert D. Parsons 516.14 129.33 645.47 
Robert J.C. Murray 516.14 129.33 645.47 
Ruthven H. Lee 516.14 129.33 645.47 
Clarence T. Chladek 504.41 126.39 630.80 
Robert C. Arch 504.41 126.39 630.80 
Harry L. Davis 504.41 126.39 630.80 
"9° “Cc” Smith 399.78 100.17 499.95 
Kenneth Taylor 398.78 100.17 499.95 
Francis C. Kopas 573.28: 143.64 716.92 
James H. Richmond, Jr. 573.28 143.64 716.92 
Culver Q. Holt 174010 193.21 964.31 
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PLAINTIFF MONTHLY WAGES INTEREST 
William P. Jacquet 705.06 176.66 
Anthony Alves 705.06 176.66 
Albert F. Ryan 554.73 139.00 
John Kardos 554.73 139.00 
Timothy J. O'Donovan 554.73 139.00 
Martin J. Urban 554-73 139.00 
Louis G. Fontenot 554.73 139.00 
Jacques H. Blanchard 554.73 139.00 
Robert O. Medlock 554.73 139.00 
Monico Davis 463.05 116.02 
Athens Walker 463.05 Lr62702 
Joseph A. Baron 463.05 116.02 
James Melvin 675.22 169.19 
Joe W. Thrower 606.01 LSLiess 
Junious McCall 524.74 L31.48 
Harold F. McLean 396.97 99.47 
Joseph H. Boland 386.44 96.83 
Thomas W. Chastain, Jr. 386.44 96.83 
Philip Auster 386.44 96.83 
Maurice C. Leblanc 386.44 96.83 


6. Plaintiffs are entitle 


for each day that said month's wages have been improperly withheld 


from 


PLAINTIFF 


Earl B. Lewis 
Herbert D. Parsons 
Robert J.C. Murray 
Ruthven H. Lee 
Clarence T. Chladek 
Robert C. Arch 

Harry L. Davis 

oO he “Smten 
Kenneth Taylor 
Francis C. Kopas 
James H. Richmond Jr. 
Culver Q. Holt 
William P. Jacquet 
Anthony Alves 

Albert. F. Ryan 

John Kardos 

Timothy J. O'Donovan 


as follows: 


MONTHLY 
WAGES 


$672.43 


516.14 
516.14 
516.14 
504.41 
504.41 
504.41 
399.78 
399.78 
2739.20 
573.28 
473.410 
705.06 
705.06 
554.73 
554.73 
554.73 


2 DAYS 


WAGES 


$44.83 
34.41 
34.41 
34.41 
33.63 
33.63 
33.63 
26.65 
26.65 
38.22 
38.22 
51.41 
47.00 
47.00 
36.98 
36.98 
36.98 


No. OF 


Xx DAYS 


TOTAL 


SJE Sem ( 
881.72 
6935.73 
693.373 
693.72 
ah BS TR i 
693.73 
693.73 
693073 
DES OF 
579.07 
SEO. OF 
844.41 
13:78 
656.22 
496.44 
483.27 
483.27 
483.27 
483.27 


to recover two days wages 


TOTAL 


if 


we 
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MONTHLY 2 DAYS No. OF 
PLAINTIFF WAGES WAGES. xX _DAYS _ TOTAL 


Martin J. Urban $554. 
Louis‘G. Fontenot 554. 
Jacques H. Blanchard 554. 
Robert O. Medlock 554. 
Monico Davis 463. 
Athens Walker 463. 
Joseph A. Baron 463. 
James Melvin 

Joe W. Thrower 

Junious McCall 

Harold F. McLean 

Joseph H. Boland 

Thomas W. Chastain, Jr. 
Philip Auster 

Maurice C. Leblanc 


7. Plaintiffs are entitled io counsel fees for the 


successful procesution of this action in the amount of $ 


A 89 


AFFIDAVIT OF NED R. PHILLIPS IN SUPPORT OF PLAINTIFFS' 
APPLICATION FOR COUNSEL FEES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, et al, 
Piaintiffs, 
Ve CIs 2ISL (CBM) 
-against- 
AFFIDAVIT 
INC., Rn Siar 


Defendant. 


STATE OF NEW YORK ) 
) 


COUNTY OF NEW YORK) 

NED R. PHILLIPS, being duly sworn, deyoses and Says: 

1. Deponent is an attorney at law associated with the 
office of Abraham E. Freedman, counsel of record for plaintiffs 
herein and was trial counsel in the above matter. 

2. This affidavit is submitted at the request of the 
Court, in support of plaintiffs' application for counsel fees for 
the successful prosecution of the above entitled action and is in- 
tended to set forth in detail all of the activity of counsel in 
connection with the preparation and trial of the within matter. 

3. On March 25, 1971 deponent was consulted by several 
of the plaintiffs herein who requested and were given a legal 
opinion as to the likelihood of recovery of one month's wages, 
pursuant to statute where foreign shipping articles which they hac 
signed had been unilaterally terminated by the defendant without 


their consent or fault on their part. 
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Affidavit of Ned R. Phillips 


4. On April 28, 197l a conference was held with John 
McCarthy, Labor Relations Advisor for the defendant, at which time 
he was advised that, in our judgment, the plaintiffs were entitled 
to recover the statutory one month's wages by reason of the uni- 


lateral breach of the ; cles. 


5. A telephone conference was held with counsel for 
defendant at which time he requested and was furnished the legal 
authorities for the view of 4: ponent that the plaintiffs were 


entitled tc recover. 

6. On June 21, 1971 a further conference was had with 
counsel for defendant, at which time he indicated that the defend- 
ant would refuse to make any payment of the statutory sums claimed 


herein 


7. On June 22, 1971 a summons and complaint were pre- 


pared and filed herein. 


8. On July 23, 1971 the answer of defendant herein was 
received and reviewed. 
9. On or about August 31, 1971, a motion with accom- 
panying memorandum of law was prepared and filed by plaintiffs to 


preclude the taking of the deposition of all thirty-two (32) plain- 


tiffs herein on the ground that defendant was merely seeking to 


harass. 


10. On September 9, 1971, an appearance was made at the 
return of the motion calendar before Judge Gurfein, who subse- 


quently referred the matter to Magistrate Goettel. 
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Affidavit of Ned Rk. Phillips 


11. On November 4, 1971, both parties appeared before 
Magistrate Goettel, at which time a~gument was had on plaintiffs’ 
motion for a protective order. 

12. On or about November 24, 1971, the report of the 
Special Master, Magistrate Goettel, was received and reviewed. A 
letter was thereupon prepared and sent to the Magistrate and to 
Judge Gurfein requesting that there be a stay of any order direct- 
ing the taking of deposi:ions pending plaintiffs’ motion for 


summary judgment. 


13. On or about December 8, 1971 plaintiffs prepared 
and filed a motion affidavit and memorandum of law seeking summary 
judgment. This motion was referred to Judge MacMahon. 

14. On or about January 21, 1972 defendant's affidavit 
and memorandum in opposition to.plaintiffs' motion for summary 


judgment were received and reviewed. 


15. On or about February 7, 1972 the memorandum and 


order of Judge MacMahon was received and reviewed. The Court 


found that the only issue remaining for trial was whether the 
plaintiffs knowingly consented to giving up any statutory rights 
and whether they waived any rights under the statute by remaining 
in the employ of the defendant. 

16. On or about February 28, 1972 a conference was 
held with the plaintiff Joseph H. Boland, who was the leading 
Union representative aboard the vessel during the voyage in suit. 


17. On or about March 1, 1972 the deposition of the 


* 
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Affidavit of Ned R. Phillips 


plaintiff Clarence Chladek was taken at the office of defendant's “ 
counsel. 
18. On or about March 21, 1972 a conference was held 
with plaintiff Robert O. Medlock. 
19. On or about March 28, 1972 the deposition of 
plaintiff Joseph H. Boland was taken aboard the S.S. Texaco 
Nebraska which, at the time, was docked in the port of Bayonne, 


New Jersey. 


20. On or about March 6, 1972 plaintiff had noticed 
the deposition of the defendant by John McCarthy, its Labor Re- 
lations Superintendent. Defendant having failed to indicate 
whether and when it would prcduce said witness, a motion was. made 
and filed with the Court on July 1/7, 1972 to compel the defendant 
to produce this witness for examination before trial. 

21. On August 16, 1972 Geponent reviewed defendant's 
memorandum of law and affidavit in support of its cross motion in 
opposition to plaintiffs' motion to compel discovery by defendant. 

22. On or about October 26, 1972 plaintiffs’ motion 
to compel defendant to appear for examination before trial and 
defendant's cross motion to compel the plaintiffs to appear were 
argued before the Court, Judge Motley presiding. 

23. On November 8, 1972 the Court ordered the defend- 
ant to produce the witness, John McCarthy, for deposition and 
further directed that depositions be taken of the Shipping Com- 


missioner and Union representative and granting leave to defendant 


to make application for further depositions upon good cause shown. 
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Affidavit of Ned R. Phillips 


24. On November 21, 1972 the deposition of defendant, 
by John McCarthy, was taken at the office of counsel for defendant. 

25. On January 2 and January 3, 1973 counsel travelled 
to New Orleans, Louisiana where the depositions of the Deputy 
Shipping Commissioner Wilbur F. Ball, the Master of the vessel 

rner Claybourn and the attending Union representative Tomas F. 
Mauricio were taken. 

26. On or about October 1, 1973 attendance at a pre- 
trial conference before Judge Motley, who referred the matter to 
Magistrate Jacobs for possible settlement or, in the alternative, 
supervision and preparation of 2 pre-trial memorandum and order. 

27. On or about August 1, 1974 plaintiffs prepared a 
pre-trial order in the above matter for submission to the Court. 

28. On or about September 19, 1974 there was a further 
pre-trial conference before the Court, at which time trial date 
was set and defendant was directed to submit a brief on the con- 
stitutional issue raised by it. 

29. On September 28, 1974 deponent received and re- 
oieien defendant's brief on the purported constitutional issue 
raised. 

30. On October 3, 1974 deponent received from defendant 
its motion to amend the pre-triai order and its request for further 
delay of the trial herein. 

31. On October 29, 1974 this case was tried to the 


Court, taking an entire trial day. At the conclusion of the trial 
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ene Court indicated that it found for the plaintiffs on the issue 
of entitlement to the statutory one month's wages and reserved de- 
cision on the questions of pre-judgment interest, the applicability 
of 46 U.S.C. 596 and counsel fees, directing the parties to sub- 
mit post-trial statement on the issue of counsel fas and post- 
trial memoranda of law on all issues. 

32. Necessary research, preparation and filing of this 
affidavit and accompanying post-trial memorandum of law. 

33. It is estimated that a tota’. of approximately 106 
hours were expended in the course of preparation of this case for 
trial, including the numerous motions, pleadings, depositions, pre- 
paration for trial, trial itself and the numerous memoranda of law- 

34. Deponent has been a member of the bar of this 
Court for upwards of sixteen (16) years engaging principally in 
trial work. 

35. A reasonable valuation of deponent's services on 


an hourly busis would be $75.00 per hour. 


WHEREFORE, deponent respectfully prays that this 
Court ‘find that the reasonable value of deponent's legal services 
be fixed at the rate of $75.00 per hour, that he has spent 
approximately 106 hours on this.case and that a reasonable award 


of counsel fees herein would be $7,950.00. 


/ oe Pa f fr. . 


. 


“NED R. PHILLIPS 


Sworn to before me this 
fyy\. day of November, 1974. 


7). eae 6 Jha fhe!» 
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OPINION OF MOTLEY, U.S.D.J. 


UNITED STATES DISTRICT COURT AANSIRICT Gs = 
SOUTHERN DISTRICT OF NEW YORK f/f 2 FILED %G5 
F \: 


i 


EARL B.. LEWIS, et al., 


Plaintiffs, 


TEXACO, INCORPORATED, 


Defendant. 


APPEARANCES 


ABRAHAM E. FREEDMAN 
By: Ned R. Phillips 
36 Sex nth ~venue 
New York, New York 10011 


Attor s for Plaintiffs 


BIGHAM, ENGLAR, JONES & HOUSTON 
By: James S. McMahon, dr. 

99 John Street 

New York, New York 


Attorneys for Defendant 


CONSTANCE BAKER MOTLEY, D. J. 


A 102 


Opinion of Motley, U.S.D.d. 


c 


FINDINGS OF FACT AND 


Tnis is an action by 32 seamen to recover one 
month's wages from their employer, plus penalty wages 
of two days' wages for each day payment has been uciayed, 
prejudgment interest on the amount recovered, and counsel 
fees. 

On January 6, 1971 plaintiffs signed Foreign 
Articles before a United States Shipping Commissioner at 
the port of Miami, Florida for a voyage from Port Ever- 
glades, Florida to one or more ports in the Gulf and/or 
Caribbean and Panama and then one or more ports on the 
Pacific Coast, for a period not to exceed ninety days, at 
speci fied monthly wages. After commencement of the voyage 


on board the Texaco Illinois, Texaco, Incorporated, the 


defendant vessel owner, decided that it was not necessary 


to make the trip to the West Coast. Consequently, the 
vessel was diverted back to the States and on January 21, 
1971 pulled into Taft, Louisiana. 

Plaintiffs, who are all members of the National 


Maritime Union, sought advice, before signing off the vessel, 
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from their union representative who had come on board 

Ship, Patrolman Tomas F. Mauricio, regarding their 
entitlement to a month's wages in addition tc wages 

earned to date. 46 U.S.C. § 594. There had been talk 
among plaintiffs concerning their entitlement to such a 
payment on board ship, after learning that the ship was 
being diverted, but they had no specific knowledge of 

their rights. (Chladek Deposition, 3/28//2, pp. 22-27.) 
Since Mauricio did not know the answer to this question, 

he called his superior, the Port Agent in New Orleans, 

S. D. George. (Claybourn D2position, 1/3/73, pp. ¢ 
Mauricio Deposition, 1/3/73, pp. 14-17.) Mr. George was 

of the opinion that plaintiffs were not entitled to an 
additional o.1° ronth's wages. (D2f's Exhs. B and C.) 
Neither Mauricio nor George was an attorney (Boland Deposi- 
tion, 2/28/72, p. ©8.) George agzeed, however, to consult 
with the union's attcrcneys (Def's Fxh. B.) and to follow 
through on the matter. (Mauricio Deposition, 1/3/73, p. 18.). 
The Captain advised Mauricio that there had been no viola- 
tion of the articles and, therefore, the additional one 


month's pay was not due. (Def's Exh. B; Mauricio Deposition, 


1/3/73, pp. 14-17.) Mauricio udvised the Captais that the 
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men weve signing off under protest and then left the‘ 
vessel. (Mauricio Deposition, 1/3/73, pp. 18-19.) He 
was not actually present during the sign off. (Id. at 
27.) Plaintiffs then signed off the Foreign Articles, 
received discharge certificates, and received wages earned 
from January 6 to 21, 1971. 

Most of the plaintiffs immediately thereafter 
signed Master's Articles for ~ coastwise voyage up the 
East Coast of the United States on the same vessel. During 
the course of this voyage, on January 31, 1971, plaintiffs, 
through their union representatives on board ship, wrote 
a letier tu the national office of their union protesting 
Mr. George's opinion. (Def's Exh. B.) Thereafter, on 
March 25, 1971, plaintiffs consulted their attorney. On 
April. 28, 1971, through their attcrney, plaintiffs advised 
defendant, through John McCarthy, its Labor Relations Super- 
intendent, and its attorney that plaintiffs were entitled 
to an additional month's wages pursuant to 46 U.S.C. § 594. 


(Affidavit of Ned Phillips filed 11/15/74.) This section 


preoviecs as follows. 
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"Any seaman who has signed an agreement 
and is afterward discharged before the com- 
mencement of the voyage or before one month's 
wages are earned, without fault on his part 
justifying such discharge, and without his 


consent, shall be entitled to receive from 


the master or owner, in addition to any wages 


he may have earned, a sum equal in amount to 
one month's wages aS compensation, and may, 

on adducing evidence satisfactory to the court 
hearing the case, of having been improperly 
Gischarged, recover such compensation as if 


it were wages duly earned." 


Defendant, by its attorney, after considering 
the matter, refused to ‘siti the requested payment of an 
additional 30 days on or about June 21, 1971. The next 
day this action was instituted. In reply to plaintiff's 
claim for one month's wages defendant says that: 1) plain- 


tiffs are not entitled to recover because they consented 


to termination of the voyage; 2) plaintiffs waived their 
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rights under the statute by continuing in the employ of 
Gefendant; and 3) the statute, if applied to the facts 

of this case, would be unconstitutional because plaintiffs 
did not, in fact, suffer any damage. 

1) In support of its claia that plaintiffs 
consented to termination of the voyage, defendant points 
to the fact that in signing off the Foreign Articles 
plaintiffs did not lodge a written protest thereon and 
signed their names to the document which stated that the 
termination of the voyage was with the mutual consent of 
the parties. (Def's Exh. A.) The court holds that the 


oral protest to the Captain by plaintiffs' union represent- 


ative was sufficient, and since plaintiffs did not know of 


their rights no individual protest by them was required. 
See Mavromatis v. United Greek Shipowners Corporation, 179 
F.2d 310, 317 (5th Cir. 1950). In the Foreign Articles, 
Signed by each plaintiff, in the column headed "Cause of 
Leaving Shi» “* the letters "MC", which stand for mutual con- 
sent, are eniered. Plaintiffs deny that they consented to 
termination of the voyage. 

Federal statutes provide that in the case of a 


release for wages signed by a seaman in the presence of a 
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Shipping Commissioner, any court having jurisdiction may, 


for good cause shown, set aside such release and take 


such action as justice shall require. Pacific Mail Steam- 


Ship Company v. Lucas, 258 U. S. 266 (1922); 46 U.S.C. 
§§ 597, 644. 
Here, defendant claims that plaintiffs released 


their right to liquidated damages under § 594, The burden 


is upon defendant who has set up seaman's releases to show 


that they were executed freely, without deception or co- 
ercion, and that they were executed by the seaman with 
full understanding of his rights. "The adequacy of the 
consideration and the nature of the. . .legal advice avail- 
able to the seaman at the time of signing tlie release are 
relevant to an appraisal of this understanding." 
v. Moore-McCormack Company, Inc., 317 U.,S. 239, 248 (1942). 
The evidence adduced upon the trial of the con- 
sent issue showed, and the court finds, that plaintiffs did 
not, with full understanding of their rights, consent to 
termination of the voyage and that good cause has been: 
shown for setting aside the ostensible mutual consent. 
The decision to terminate the voyage was made by 


defendant without consultation with plaintiffs. The captain 
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of the vessel, Verner Claybourn, did muke known that the 
vessel would be diverted back tu the States, but he did 
not secure consent of plaintiffs to such termination. 
(Claybourn Deposition, 1/3/73, p. 4.) Although Claybourn 
spoke to plaintiffs' representative ahoard ship concerning 


the pay-off procedures, he had no discussion with plain- 


tiffs or their shipboard representatives concerning an 


additional month's pay at any time before the "sign oft.” 
(38; at 3.) 

Deputy Shipping Commissioner Wilbur Ball, who 
officiated at the sign off, did not advise plaintiffs of 
their rights under § 594, did not inquire of plaintiffs re- 
garding their consent to termination, and did not read any 
portion of the Articles to plaintiffs at the time of sign off. 
He directed his attention only to the basic wage due plain- 
tiffs. He was not an attorney and was not specifically 
familiar with § 594. (Deposition of Ball, 1/3/73, pp. 3-4, 
16, 18-22, 26-27; Boland Deposition, 3/28/72, p. 59; 
Deposition of McCarthy, 11/21/72, p. 16.) 

The Foreign Articles signed by plaintiffs, al- 
though it made reference to numerous statutory provisions, 


made no reference to § 594. More specifically, it did not 
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advise plaintiffs of their rights with respect to that 
Statute. (Def's Exh. A.) 

Copies of their work agreement given to plaintiffs 
by their union regarding rights aboard the vessel in con- 
necticn with the voyage did not advise them of their rights 
under § 594. (Chladek Deposition, 3/28/72; D. 225) Bane 
in discussing their possible entitlement to one month's 
wages, plaintiff did not have any literature on board ship 
to guide them. (Boland Deposition, 3/28/72, p. 17.) 

When plaintiffs were preparing to sign off, a 
union representative, Tomas F. Mauricio, came on board to 
see whether the men bad any complaints. There were no 
complaints, only queries about the extra 30 days" pay. 


Mauricio was not a lawyer. He could not advise plaintiffs 


of their rights and testified he could not secure a final 


resolution of the question from his immediate superior. 
He was not familiar with § 594 and had not had many years' 
experience as a patrolman. (Maurice Deposition, 3/28/72, 
pp. 4, 11-19.) 

The court finds that plaintiffs were not made 
fully aware of their rights until they consulted their 


attorney on March 25, 1971. This court holds that with 
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respect to their claim for one month's additional wages, 
plaintiffs are not bound by the fact that they signed 
shipping articles consenting to termination of the voyage 
since, at the time of sign off, they were not fully ad- 
vised of their rights under § 594 and were not represented 


by counsel, or any other knowledgeale person, at the time. 


2) Defendant claims that by immediately signing 


up for the coastwise voyage, plaintiffs waived their rights 
under § 594. The court finds that plaintiffs were not 
advised that by signing on for the coastwise voyage they 
would thereby waive their claim under § 594. A seaman can- 
not waive any statutory right of which he is not fully in- 


formed. See Garrett v. Moore-McCormack Co., supra; 


Linguist v. SS Seatrain Maryland, 359 F.Supp. 663 (D. Md. 
1973). Moreover, courts have ruled, in recent times, 
squarely on the question whether a seaman loses or waives 
his rights under § 594 by continuing in the employ of the 
vessel. They have ruled that a seaman does not lose or 
waive his right by continuing in the employ of the vessel. 


Newton v. Gulf 011 Corporation, 180 F.2d 491 (3rd Cir. 1950), 


cert. denied, 340 U. S. 814 (1950); Neil _v. Guif O11 Corp- 


oration, 191 F.Supp. 347 (E.D. Pa. 
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Seatrain Maryland, supra. 

Defendant relies on an early case from this 
Court to support its waiver claim. The John R. Bergen, 
122 Fed. 98 (S.D.N.Y¥. 1903). But even that case held 
that it must be shown chat the new employment was the ex- 
act equivalent “in every respect" of the terminated voyage 
and constituted sufficient consideration. Here, unlike 
the seamen in the Bergen case, the voyage up the East 
Coast pursuant to Master's Articles as opposed to Foreign 


‘ 


Articles was not "in every respect equal to that from 


which" plaintiffs were discharged. (Id. at 99-100.) This 


Court (MacMahon, J.) in denying plaintiffs' motion for 
summary judgment in this case ruled that plaintiffs’ scate 
of mind is also at issue on the question whether they 
waived their claims through the acceptance of new employ- 
ment, citing Salyer v. American Export Isbrandtsen Lines, 
Inc., 262 F.Supp. 364 (S.D.N.Y. 1966). But the Court also 
recognized that a seaman cannot waive any right of which 
he is not fully knowledgeable, citing The SS "Standard" 


Bonici v. Standard Oil Co. of New Jersey, 103 F.2d 437 (2d 


Cir. 1939); Jones _v. American Export 


285 F.Supp. 345 (S.D.N.Y. 1968). And, as set forth above, 
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no one advised plaintiffs of their rights. 
v. Moore-McCormack Co., Supra. More specifically, no one 
advised plaintiffs that by signing up for the coastwise 
Pe 

voyage they would be giving up any claim under § 594. 

Admittedly, not all of the plaintiffs signed up 
for the coastwise voyage.- (Trial Transcript of Closing 
Argument Only pp. 4-5.) Defendant says that one plaintiff 
was terminated because “his permanent crew member came 
back." (Id. at 4.) Defendant concedes that as to the few 
plaintiffs who did not go on the coastwise voyage their 
rights were not waived, but, defendant claims, they con- 
sented to termination of the voyage and are, therefore, not 
entitled to a month's wages in addition to wages earned 
from January 6-21, 1971. (Id. at 5.) 


3} Defendant claims that since those plaintiffs 


who did sign on for the coastwise voyage did not actually 


suffer any loss of wages, § 594 would be unconstitutional 
if applied to this case. Such application, Says defendant, 
would deprive it of its property without due process ol 

law and deny shipowners equal protection. Stated anoth 
way, Gefendant's claim is that plaintiffs shouid be re- 


quired to prove damages before defendant can be held liable 
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under § 594, Defendant agrees, however, that where sea- 
men have sustained lost wages through the termination of 
a voyage without their consent and through no fault of 
their own, the statute is properly applicable, and the 
injured seamen are limited to the liquidated damages de- 


creed by the statute regardless of their actual loss. 


The Steel Trader, 275 U. S. 388 (1928). 


The statute in question is predicated on the 
assumption that a breach of articles by a shipowner with- 
out a seaman's consent and without fault on the part of 
the seaman require? compensation, seamen being the wards 
of admiralty. Id. “whe legislation was intended to 
afford seamen a simple, summary method o. establishing 
and enforcing damages." Id. at 390. It is designed to 
relieve generally impecunious seaman of the vurden and 
expense of bringing suits to recover such compensation 
for damages “which are frequently difficult of definite 
ascertainment but are fixed by statute as complete com- 
pensation for the breach." Vlavianos v. The Cypress, 
171 F.2d 435, 439 (4th Cir. 1948); cLinquist v. SS 


Seatrain Md., supra. It 1s simply a liquidated danuges 
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provision which by operation of luw becomes uv purt of 
every seaman‘'s wage contract. The 
at 391.. Such a contract provision is not unconstitu- 


tional, since it is remedial and not punitive. Id. 


See also Newton v. Gulf 011] Corporation, Supra 


Plaintiffs are, therefore, entitled, in 
tion to wages received for the period January 6 to 21, 
1971, to compensation equal to one month's wages. The 
Steel Trader, Supra, at 390. 

The Supreme Court, in referring 
in The Steel Trader, supra, at 391: "The provision that 
such sum may be recovered ‘as if it were wages duly carned' 
permits the seaman to enforce payment by the special and 
summary methods provided for collecting his ordinary wages." 


Th? payments are,therefore, to be treated as wages duly 


earned by a seaman for the purposes of bringing suit, even 


though they are in fact liquidated damages. The next 
question then is whether they are to be treated as wages 
for the purposes of invoking the sanctions provided by 

46 U.S.C. § 596 for refusal or neglect to pay a seaman his 


wages without sufficient cause as claimed by plaintiffs. 
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That statute provides as follows: 


“The master or owner of any vessel 
---Shall pay to every seaman his wages... 
in case of vessels making foreign ve yages, 
or from a port on the Atlantic to a port 
on the Pacific, or vice versa, within 
twenty-four hours after the cargo has been 
discharged, or within four days after the 
Seaman has been discharged, whichever first 
happens; .... Every master or owner who 
refuses or neglects to make payment in the 
manner hereinbefore mentioned without suf- 
ficient cause shall pay to the seaman a sum 
equal to two days' pay for each and every 
day during which puyment is delayed beyond 
the respective periods, which sum shall be 
recoverable as wages in any claim made before 


Che GOurt: «<u. 


In Monteiro v. Sociedad Maritima San Nicolas S.A., 


280 F.2d 568, 573 (2d Cir.), cert. denied, 364 U.S. 915. (1960), 


2 
the Second Circuit held that Section 596 upplics only to wages’ 
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Plaintiffs claim that the payment due "..¢er 
§ 594 must be treated as wages for the purposes of § 596 
but offer no authority in support of their contention. The 
Supreme Court's opinion in The Steel Tr. 4er, 
not support such a claim. As the District Court said in 


210; 223 (8.0. 


Penn. 1949), “[t]he statute very carefully avoids calling 


the payment wages but describes it as ‘a sum equal in 
amou;.t to one month's wages aS compensation’. The payment 

' 
is in the nature of compensation or liquidated damages for 
a breach of contract. It ‘satisfies all liability for 
breach of the contract of employment by wrongful discharge.' 
The Steel Trader. (citations omitted). The penalty was cer- 
tainly not intended attach to failure to pay such com- 
pensation." 

The District Court in the Newton case, however, 

allowed interest on the one month's wages there awarded from 


the date of discharge. Id. In Linquist v. SS Seatrain 


Maryland, supra, at 666, intcrest at the rate of 6 per cent 
per annum from date of discharge was allowed 

Defendant agrees that if interest is awarded the 
proper rate is 6%,pursuant to Section 5-501 of the New York 


General Obligations Law,but should be simple interest rather 
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than compounded interest. Defendant also agrees that the 
general rule is that interest is discretionary in admiralty 
in matters of breach of contract, citing The Scotland, 118 
U. S. 507 (1885). Plaintiffs rely on more recent authority 
from this Circuit, e.g., O'Donnell Transportation 

New York, 215 F.2d 92, 95 (2d Cir. 195 

Panama Transport Co., 253 F.2d 758, 759 

McCormack Lines, In: v. Richardson, 


Cir. 1961); Lekas & Drivas Inc. v. Gulandris, 


429 (2d Cir. 1962); Van Nievelt, et al. 


Management Corp., 421 F.2d 1183 (2d Cir. 1970) , suppor’ 
of such interest in other kinds of admiralty act’ons. 
cases hold that unless there are “exceptional circumstances 


militating against awarding interest it should be awarded 


The general rule in favor of allowing interest is much stronger 


where, as in the instant case, the damages are liquidated and 
are based upon a breach of contract. Van Nieve! Supra, at 
1185. 

Here there are no special circumstances m 
against such an award. Plaintiffs have been wrong! 
of the use of the money for almost four 


acted promptly at e.ery stage of the proceeding. The 
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plaintiffs can be compensated for the delay in payment 
is through the requested award of 6% interest per annum. 
That rate of interest compounded annually is allowed 
Plaintiffs' claim for an award of attorney's 
fees in the exercise of this court's equity powers is as 


justifiable in this case as in Hall _v. Cole, 412 U. S. 1 


(1973) (action by dissident union members for reinstate- 


ment and damages for wrongful expulsion under federal pro- 
tective statute) and Vaughan v. Atkinson, 369 U. S. 527 
(1962) (recalcitrant failure to pay maintenance). If 
counsel fees are not awarded in a case of this kind where 
the waximum recovery is limited to one month's pay, the 
average seaman might be forced to forego his legal remedy 
by reason of the reluctance of competent counsel to under- 
take such cases. Failure to award counsel fees in a case 
such as this "would be tantamount to repealing the Act 
itself by frustrating its basic purpose." Hall _v. Cole, 
supra, at 13. As noted above, the basic purpose of the 
statute involved here, § 594, is to aid gencrally impecunious 
seamen. It is manifestly consistent with such congressional 
purpose to award counsel fees in this kind of action. See 


Vaughan _v. Atkinson, Supra; Hal} 


v. Cole, Supra. 
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Plaintiffs' counsel, able and experienced, 
expended approximately 106 hours in preparation of this 
case from initial interview with plaintiffs through plead- 


ings, motions, memoranda of law, depositions in New Orleans, 


Louisiana, ‘3ayonne, New Jersey and locally, preparation for 


trial, the trial itself. (Affidavit of Ned Phillip filed 
11/15/74). Thereafter post trial memorandwere required. 
Using the guidelines laid down in City of Detroit v. 
Grinnell Corporation, 495 F.2d 488 (2d Cir. 1974), the court 
avards counsel fees of $5,000.00. 

Submit order on five days' notice. 
Dated Wew York, New York 


December 18, 1974 


CONSTANCE BAKER MOTLEY 
oe. Bi 
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FOOTNOTES 


Defendant claims that it was barred 

by this court from taking the deposi- 
tions of all of the plaintiffs to 
determine their state of mind in accep- 
ing new employment. Almost two years 
prior to trial, on November 6, 1972, 
this court ruled on defendant's motion 
to take the depositions of all plain- 
tiffs as follows: 


"The defendant is directed to 
take the deposition of the deputy 
commissioner of the United States 
Port of New Orleans, Wilber Ball, 
on or before January 31, 1973 and 


the deposition of the Union Repre- 
sentative by the same date. There- 
after, the court will rule on the 
necessity for king any further 
depositions of the plaintiffs. 


Boa. Nee 
November 6, 1972 So Ordered 


‘ 


The case was tried on Ostober 29, 1974. 

A pretrial order was filed on August 

20e¢ L949... AE Ho ‘Dime peor to Lhe fPiting 
of such order @did defendant renew its re- 
quest with respect to plaintiffs” dcposr- 
tions. It was on the eve of trial that 
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FOOTNOTES, cont'd. 


defendant suggested that it had been 
hampered by lack of pretrial testimony 
of all plaintiffs. (See Defendant's 
Brief ordered by court on issue of 
statute's constitutionality filed after 
September 20, 1974 pretrial conference.) 
Wo motion was made even then. The 
depositions of two of the plaintiffs, 
Boland and Chladek, had been taken by 
defendant as early as March 1, 1972. 


In response to a question put to Chladek 
by defendant's counsel, Chladek made the 
following reply: 


"i. Was there a request made of you 
to sign off the articles? 


* * * 
O.K. The only way I can under- 
stand this question is, that if 
a ship comes into port from a 
foreign cruise or anything else 
like that, you have to sign off 
foreign articles in front of a 
commissioner. It's just routine 
and there's nothing else to know 
about it. 


Go ahead. 


I mean, the mate comes out and 
tells everybody to sign off, so 

you go. up there and you sign off, 
and you get paid. And at that time, 
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FOOTNOTES, cont'd 


I never had any knowledge what- 
soever that I had any more money 
coming than what they gave me. 
All xvight. 

And nobody told me." 


(Chladek Deposition, pp. 40-41.) 


Murray and Boland, along with one other, 
Ryan, were the plaintiffs’ union dele- 
gates on board ship. They had been the 
only plaintiffs who talked to the Captain 
on board ship and to Mauricio. 

(Mauricio Deposition, 1/3/73, p. 13; 


Boland Deposition, 3/28/72, p. 6; 
Claybourn Deposition, 1/3/73, p.5.) 


On his deposition plaintiff Boland was 
asked these questions by his counsel 
and he gave the following answers: 


"Q. When the master told you that 
they were going to divert the 
vessel, did he ask your per- 
mission to divert the vessel? 


No. 


Did you ever tell the master or 
anyone that you would refuse to 
accept the thirty days, an extra 
thirty diuys pay aitter the diver= 
Sion of the vessel, that you 
would refuse to accept it; did 
you ever tell anyone you wouldn't 
take it? 
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FOOUNOTES, cont'd 


1, cont'd No. 


Did you ever give up any rights 
to that thirty days? 


No. 


When you signed off the shipping 


articles, did the shipping conmis- 


Sioner tell you that by signing off 
you were giving up any rights to the 
thirty days' pay? 


No, he did not tell me that. 


Did the llpping commissioner, at the 
time of signing off, read anything to 
you about giving up any rights? 


YO. 


Did anybody, at the time of 
read anything to you about 
any rights? 


Wo. 


Did you ever intend to give up any 
rights when you signed off? 


Certainly not. 


When you signed off, did you intend to 
Sign off for the wages that you earned 
on the voyage and nothing else? 


Thaut’s all we, intended to do. 
So far as you know, did any of the 
crew mombers, including the other 
members or the committee, ever come up 
to you and say that they were willing 
to give up their rights to that thirty 
days' wages? 
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Wo. 


So far us yo ww, was there any 
other crew member at the sign-off 


rights to the thirty days' wages? 


to]d that they were giving up their 


Sce e.g., Swain v. Isthmian Lines. 


360 F.2d 8) (3rd Cyr... 1°CG6): 


(3th C25.) Ceres aon 


Federation Lines v. banl, 315 
Ea 76 


’ 


Jee YSO):3 
Venides v. United Greek Shinowners Corp2ra~ 
tion, 168 F.2d 681 (2d Cir. 1948); Mysti 

‘omland, 20 F.2d 342 (4th 
1ed, 270: Us, Ss bia (1928); 
rc Ligation Company, 128 
-D.N.Y. 1954), aff'd 228 
F.2d 319 (2d Cc 1955). 
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USPC 
FILE D 


UNITED STATES DISTRICT CQURT 


SOUTHERN DISTRICT OF NEW YORK i- 14-75 


SDNY 
EARL B. LEWIS, et al., 
Plaintift, 
71 Civ. 2751 (CBM) 
- against - 


TEXACO, INC., : ORDER S&S 


Defendant. 


This action having come on for trial before the Court, 
Honorable Constance Baker Motley, District Judge, Presiding 
and the issues having been duly tried, and the Court having 
made and duly filed its findings of fact and conclusions of 
law (Opinion # 41606) dated December 18, 1974, it is 

ORDERED, ADJUDGED and DECREED that plaintiffs recover 
oi defendant one month's wages together with interest at six 
percent on each said amount compounded from January 21, 1971 


through December 20, 1974 as herein set forth: 


Interest 
Compounced ol 
fur 
at 6 % 
Monthly from 1/21/0)°'77/ 
Plaintiff Wages to 12/20/74 Total 


| 
Ww 
© 


Lewis $672.43 $168.49 $840.92 
Parsons 516.14 129.33 645.47 
C. Murray 516.14 £29533 645.47 
Lee 516.14 129.33 645.47 
Chladek 504.41 126.39 630.80 
Arch 504.41 126.39 630.80 
Davis 504.41 126.39 639.89 
Smith 399.78 109.17 499.95 
Taylor 399.78 £00.47 499.95 
C. Kopas S73620 143.64 716.92 


‘sreaKRmUY 
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H. Richmond, dr. $573. $143. $716.92 
QO. Holt a ae 193, 964.31 
P. Jacquet 705. 176. 881.72 
Alves 705. 176. 881.72 
F. Ryan Sha. E33. 693.73 
Kardos 554.7: 139. 693.73 
O'Donovan : 9. 693.73 
Urban hey i 693.73 
Fontenot : ‘ 693.73 
Blanchard PO) Je. ) 693.73 
Medlock Fad gc 693.73 

j 579.07 
579.07 


Baron = 579.07 
Melvin ‘ 69. 844.4) 


W. Thrower at 757.86 


McCall . 656.22 
F. McLean . 4396.44 


H. Boland , on 483.27 
W. Chastain, Jr. 6. Pe 483.27 


Auster Ris . 483.27 
C. Leblanc 4 He 483.27 


and it is further 

ORDERED, ADJUDGED and DECREED that plaintiffs recover 
of defendant the sum of Five Thousand ($5000.00) Dollars as 
counsel fees, and it is further 

ORDERED ADJUDGED and DECREED that the cause of action 


under 46 U.S.C. Sec. 596 be and the same is hereby dismissed. 


NY v nl yY 


Sweeney 8, 1975 


Dated: New York, New York 


—JYuogement Envereep /- /57s 
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DEFENDANT'S MOTION FOR A NEW TRIAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, HERBERT i, PARSONS, 
ROBERT J.C. MURRAY, RUTHVEN H, LEE, 
CLARENCE T, CHLADEK, ROBERT C, ARCH, 
HARRY L. DAVIS, WoW? nigh SMITH, 

KENNETH TAYLOR, FRANCIS C, KOPAS,, 
JAMES H, RICHMOND, JR., CULVER Q. 
HOLT, WILLIE P. JACQUET, ANTHONY 
ALVES, ALBERT F, RYAN, SOHN KARDOS, 
TIMOTHY J. O'DONOVAN, ” MARTIN Bis URBAN, 
LOUIS G. FONTENOT, JACQUES H, 
BLANCHARD, ROBERT O. MEDLOCK, MONICO 
DAVIS, ATHENS WALKER, JOSEPH A. BARON 
MELVIN JAMES, JOE W. “THROWER, JUNIOUS 
McCALL, | AROLD F, McLEAN, JOSEPH H. 
BOLAND, THOMAS W. CHASTAIN, JR. 
PHILIP AUSTER, MAURICE Cc, LEBLANC, 


’ 


Plaintiffs, 
-against- 
TEXACO INC., 


Defendant, 


71 Civil 2751 
(CBM) 


DEFENDANT TEXACO 
INC.'S MOTION FOR 
A NEW TRIAL AND 
AMENDED AND ADDI- 
TIONAL FINDINGS 
OF FaCT AND CON- 
CLUSIONS OF JAW 


PLEASE TAKE NOTICE that upon the annexed 


affidavit of JAMES S, McMAHON, JR., sworn to the 2th 


day of January, 1975, the opinion of the Honorable 


Constance Baker Motley #41606 embracing the Court's 


findings of fact and conclusions of law filed with the 


Court on December 20, 1974, a copy of the judgment 


entered in this litigation and upon all the pleadings 


and proceedings heretofore had herein, the undersigned 


will move this Court before the Honorable Constance 


Baker Motley at the Courthouse, Foley Square, City and 
State of New York on the 5th cay of February, 1975, at 
10:00 a.m. or as soon thereafter as counsel can be 

heard for'an order pursuant to Rule 52(b) of the Federal 
Rules of Civil Procedure permitting amended and additional 
findings of fact and conclusions of law and awarding 
defendant judgment dismissing the complaint based on 

said amendments, or alternatively, pursuant to Rule 59 

of the Federal Rules of Civil Procedure granting defendant 
a new trial on all the issues herein and pursuant to 

Rule 62(b) of the Federal Rules of Civil Procedure for 

a stay of proceedings to enforce the judgment entered 
herein on January 15, 1975 pending disposition of the 
motion herewith made and for such other, further and 
different relief as to the Court may seem just and 

proper in the premises. 


Dated: New York, New York 
January 24, 1975. 


————-. Yours, etCe; 


&- JONES & HQUSTON 
) 


JOHN L. QUINLAN 
A yonder ef the Firm 
—.__.__Attorneys Bor Defendant, 
Texaco Inc. 
Office & P.O. Address 
99 John Street 
New York, N.Y. 10038 
REctor 2 - 4646 
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ABRAHAM E, FREEDMAN, ESQ, 
Attorney for Plaintiffs 
346 West 17th Street 

New York, N.Y. 10011 


GILBERT S, FLEISCHER, ESQ, 
Attorney in Charge 

Admiralty & Shipping Section 
Department of Justice 

26 Federal Plaza - Room 4o48 
New York, N.Y. 10007 


AFFIDAVIT OF JAMES S. MC MAHON, JR. IN 
MOTION FOR A NEW TRIAL 


SUPPORT OF 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, HERBERT D. PARSONS, 
ROBERT J.C. MURRAY , RUTHVEN H. LEE, 
CLARENCE T. CHLADEK, ROBERT C., ARCH, 
HARRY L. DAVIS, "Oo" "C" SMITH, 

KENNETH TAYLOR, FRANCIS C. KOPAS, 
JAMES H. RICHMOND, JR., CULVER Q. 
HOLT, WILLIE P. JACQUET, ANTHONY 
ALVES, ALBERT F. RYAN, JOHN KARDOS, 
TIMOTHY J. O'DONOVAN, "MARTIN J. URBAN, 
LOUIS G. FONTENOT, JACQUES H. 
BLANCHARD, ROBERT O. MEDLOCK, MONICO 
DAVIS, ATHENS WALKER, JOSEPH A. BARON, 
MELVIN JAMES, JOE W. THROWER, JUNIOUS 
McCALL, HAROLD F, Mc.EAN, JOSEPH H. 
BOLAND, THOMAS W. CHASTAIN, JR., 
PHILIP AUSTER, MAURICE C. LEBLANC, 


Plaintiffs, 
-against- 
TEXACO INC., 


Defendant. 
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STATE OF NEW YORK ) 


$ SS.: 
COUNTY OF NEW YORK ) 
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AFFIDAVIT IN 
SUPPORT OF 
MOTION FOR A 
NEW TRIAL AND 
AMENDED AND 
ADDITIONAL 
FINDINGS OF 
FACT AND 
CONCLUSIONS 
OF LAW 


JAMES S. McMAHON, JR., being duly sworn deposes 


and says: 


That he is an attorney duly admitted to practice 


in this Honorable Court and an associate in the firm of 


Bignam Englar Jones & Houston, attorneys for defendant 


Texaco Inc. 


That as such and as trial attorney, he is 


fully familiar with all the pleadings and proceedings 
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heretofore had herein and makes this affidavit in support 


of the motion oft Texaco Ine. for an order pursuant to 


Rule 52(b) of the Federal Rules of Civil Procedure per- 

rn ting amended and additional findings of fact and 
conclusions of law, for an order pursuant to Rule 59 of the 
Federal Rules of Civil Procedure for a new trial and for a 
further order pursuant to Rule 62(b) of the Federal Rules 
of Civil Procedure for a stay of proceedings to enforce 

the judgment entered herein pending disposition of the 
motion herewith made to amend and add findings and con- 


clusions and or a new trial. 
STATEMENT OF FACTS 


Plaintiffs, 32 in number, represent the entire 
unlicensed crew of the S.S. "TEXACO ILLINOIS" who institu- 
ted the within suit to recover a sum equivalent to one 
month's wage plus penalty wages, interest and counsel fees 
as the result of a claimed improper discharge under foreign 
articles from service aboard the "TEXACO ILLINOIS" on or 
about January 21, 1971 in Taft, Lovisiana. The controversy 
was tried to the Court, Honorable Constance Baker Motley, 
sitting without a jury on October 29, 1974. At the end of 
the trial on that date, the Court, from the bench orally 
rendered its decision pertaining to the basic question of 
plaintiffs' entitlement to the sum equivalent to one month's 


wage in addition to that sum already earned, finding in 


PS 
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faver of the plaintiffs. Subsequently, the Court requested 
and received briefs submitted by counsel for plaintiffs and 
Jefvendant concerning the issues of the so-called "two for 
one" penaliy wage, pre-judgment interest and counsel fees. 
Thereaficr on December 20, 1974, the Court rendered its 
written opinion in the form of findings of fact and con- 
clusions of law on all the issues presented by this 
litigation. It is with respect to the opinion of the 
Court, both the oral decision from the bench and the 


subsequent written decision embracing the findings of fact 


and conclusions of law that the within motion is directed. 


Briefly, the facts restated are that the plaia- 
tiffs, on January 6, 1971 signed foreign articles for 4 
voyage aboard the "“TEXACO ILLINOIS" from "Port Everglades, 
Florida, to one or more ports in the Gulf and/or Caribbean 
end Panama, and then one or more ports on the Pacific Coast 
within the Continental United States exclusive of Hawaii > 
and Alaska, to a final purt of discharge on the Pacific 
Coast of the United States for a period of time not ex- 
ceeding ninety (90) days." Thereafter, the vessel, while 
it was in the Caribbean, was diverted to the Port of 
Trinidad and returned to the United States at Taft, 
Louisiana whereat the foreign articles were closed without 
protest on the part of any crewmember-plaintiff on Janu- 


ary 21, 1971. 
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ISSUES PRESENTED 


The defendant, throughout the entire litigation 
including during the course of trial and again herein, 
raises the following issues and contends that the testimony 
and exhibits adduced at the trial clearly and convincingly 


establish by a preponderance of the evidence that: 


1. Plaintiffs are not entitled to recover herein 
because they consented in writing on the Federal Government 
Form of Shipping Articles to a termination of the veyage 
upon mutual consent; 

2. Releases were obtained from these plaintiffs 
who, the evidence clearly indicates, fully knew their 


righ*s, releasing all further claims against Texaco Inc. 


Said releases were taken, not by Texaco Inc., but by 
the United States Government Deputy Shipping Commissioner 
specifically charged by statute with the duty of obtaining 
such releases or noting crewmember's protests. (46 U.3.C. 
§644) 5 

3. Plaintiffs waived their rights under the 
statute in question by continuing in the employ -* defen- 


dant in the same capacity and at the same rate c. me 9s 


4, The statute under which the plaintiffs are 


presently seeking the instant relief (46 U.S.C, §594) as 
applied to the facts herein, is unconstitutional, for said 


statute in effect amounts to the imposition upon Texaco 
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Inc. of liquidated damages for a purported breach of a 
contract when in fact no actual or real damages whatsoever 
have been sustained and, therefore, under these circum- 
stances amounts to the imposition of a penalty upon 
Texaco, forfeiture of its property, an unreasonable 
restraint upon Interstate Commerce and unjust enrichment 
and a windfall to the plaintiff-crewmembers. It is further 
tantamount to a deprivation of the property rights of 
Texaco Inc. without due process and equal protection of 
the laws. The statute, while stated to be in the Court's 
opinion remedial and not punitive is, under the facts of 
this litigation, remedial of no wrong or harm done or of 
any actual damages sustained; 

5. As noted both in defendant's post-trial brief 
and again reiterated later herein, there are clearly 
special circumstances present requiring the denial of 
the award of iaterest; 

6. As noted both in defendant's post-trial brief 


and again reiterated later herein, the conduct of Texaco 


Inc. with respect to this dispute was by no means arbi- 
trary, capricious and unreasonable so as to require an 


award of attorney's fees. As is noted in defendant's 


post-trial brief, defendant requested but was not affor- 


ded a hearing on counsel fees. 


ee 
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DEFENDANT'S POSITION AS TO THE REQUESTED 
NEW TRIAL AND PROPOSED AMENDED AND ADDI- 
TIONAL FINDINGS OF FACT AND CONC LUSIONS 


OF LAW 
ee sa 


Defendant Texaco Inc. contends that certa’n of 
the Court's findings both of fact and law were clearly 
erroneous as a matter of law and as a result, defendant 
is entitled to judgment in its favor dismissing the 
complaint or alternatively, to a new trial. Hereinafter, 
defendant sets forth those findings it claims to be 
erroneous and the requested amendments and/or additions 


thereto, 


A) On page two of the Court's opinion, it is 
stated that plaintiffs sought advice before signing-off 
the vessel from their union representative who had come 
on board ship regarding their entitlement to the month's 
wages. It is submitted that this statement Should be 
amended and embellished upon to include not only the 
advices sought from Patrolman Mauricio aboard the vessel 
at the time of the sign-off, but also to properly reflect 
that the entire unlicensed crew, through its prime mover, 
Mr. Boland, contacted in writing the union port agents in 
Port Everglades, Florida and New Orleans, Louisiana re- 


specting the question pertaining to the articles (Boland 


deposition page 8). Moreover, Texaco, through its labor 


relations superintendent Mr. John McCarthy, also contacted 
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Mr. Barasic at the union's headquarters in New York on or 
about January 18, 1971 and when he inquired if there would 
be any problem or dispute, was advised that Mr. Barasic 
would check it out and get right back well before the 
scheduled sign-off, but in fact received no response 

until several days after the sig.i-off was completed at 
which time he was told "You've got a problem." (McCarthy 


trial testimony). 


The National Maritime Union was fully aware 
that the crew was complaining of the alleged specific 
problems with the articles well in advance of the actual 
date of termination of the articles on January 21, 1971. 


Texaco did not believe that the crew was entitled to the 


additional sum based upon its discussions with the New 


Orleans Shipping Commissioner and, forthrightly, through 
Captain Claybourn so informed the crew of its position 
well before the sign-c “f (Claybourn deposition and 
McCarthy trial transcript). The aforementioned silence 
of Mr. Barasic of the nion's headquarters and the ulti- 
mate advices from Mr. George of the plaintiffs' own union 
as is noted in the Court's opinion that the crewmembers 
were not entitled to the additional one month's sum, all 
indicate there was substantial awareness and discussions 
of plaintiffs' rights by all interests concerned well 


before the termination date. Texaco was entitled to 
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rely upon the foregoing responses of the union represen- 
tatives who were acting for and on behalf of its 


crewmembers, 


Hardly, can it be said that in light of the 


union's own advices that it received on this subject, 


Texaco was acting in an arbitrary, unreasonable and 
capricious manner. This proposed finding of fact not 
only goes to the heart of the issue as to Plaintiffs' 
state of mind, but it also makes unsound the Court's 
conclusion of law on the interest and the attorney fees 
awarded for it is both a special circumstance, removing 
plaintiffs' right to interest and clearly absolves Texaco 
from any arbitrary, unreasonable and capricious finding 
made with respect to this entire matter thus precluding 
any award for counsel fees under the doctrine of Vaughan 
v. Atkinson 369 U.S. 527. How. can Texaco's conduct in 


light of this state of facts be considered recalcitrant 


so as to require an award for counsel fees? 


Texaco herein was not dealing merely across the 
table with so-called poor, uninformed seamen who can only 
look to the Admiralty Courts as wards for their protection. 
What, in effect, Texaco was dealing with was a concerted 
union members' action to gain the extra 30 days wages when 
the union officials themselves at the time of sign-off 


agreed that their memoers were not entitled to this sun, - 
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Fach of these plaintiffs was represented by and acting 
through a union representative aboard the vessel who al- 
ready had advised the Deputy Shipping Commissioner and 
the Master of the vessel that a higher union representa- 
tive, Mr. Tex George had stated that he did not believe 
the union members were entitled to the additional 30 days 
wages. There is a basic legal concept involved in a 
situation as this, namely that entities such as Texaco 
who deal with a union are justified in relying on the 


words and actions of its representatives acting within 


the scope of their union authority. Lowe v. Feldman 


11 Misc.2nd 8, 168 N.Y.S.2d 674 affd. 6 AD2nd 684, 174 


N.Y.S.2d 949, 


B) On page three of the opinion, the finding 
that "There had been talk among plaintiffs concerning 
their entitlement to such a payment on board ship, after 
learning that the ship was being diverted, but that they 


had no specific knowledge of their rights" (Chladek dep. 
3/28/72 pp. 22-27). 


It is respectfully submitted that this finding 
is clearly erroneous. To find support for this statement 
the Court has relied upon the deposition of crewmember 
Clarence Chladek. It clearly appears from Mr. Chladek's 
own testimony that he was one of the least involved 


crewmembers in this dispute and had little knowledge of 
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the events leading up thereto. What went on amongst the 
unlicensed crewmembers between the time the diversion was 
make known to them by Captain Claybourn is unknown direct- 
ly to Texaco and, therefore, Texaco, through its counsel, 
has endeavored to ascertain those events through the 
deposition of Joseph Boland who was the union ship's 
chairman for the entire unlicensed crew and steward's 


department delegate (Boland dep. pg. 5). It is obvious 


that Joseph Boland was one of the three prime movers, if 


not the prime mover behind the events leading up to this 
entire dispute (See Boland's entire deposition testimony, 
defendant's Exhibit B, the ship's committee letter to its 
union headquarters and defendant's Exhibit C, the report 

of the meeting of the ship's committee for January, 1971). 
By contrast, the Court has referred in depth to the depo- 
sition of Mr. Chladek for the finding that there had merely 
been talk among plaintiffs concerning entitlement to sucha 
payment on board ship and that they were not aware of their 
rights when in fact Mr. Chladek did not even know there was 
a dispute or "incident involved until lately" (Chladek dep. 
pg. 6 lines 11-16), and never even knew of the commencement 
of the instant lawsuit in his name until he was told of 

it by Captain Claybourn (Chladek dep. pg. 53). Moreover, 
there were two crucial meetings held by the unlicensed 

crew prior to the docking at Taft to the knowledge of the 
defendant at which the plaintiffs' full awareness and 
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knowledge of their rights under 46 U.S.C. §594 became 
evident. The most important of these meetings occurred 
shipboard immediately prior to the initiation of the 
termination of foreign articles. The termination of the 
foreign articles were held in abeyance at the request of 
Mr. Boland (Boland dep. pp. 33-37). Mr. Chladek's tes- 
timony can hardly be pointed to as establishing by a 
preponderance of the evidence that the crewmembers were 
unaware of their rights when he admits in his deposition 
that immediately prior to sign-off, a meeting was held at 


which he was not present (Chladek dep. pg. 43 line 15). 


If anything, the unlicensed crew were fully 
aware of their rights including their necessity to protest 
formally to the Shipping Commissioner. This point is again 
made abundantly clear referring to the deposition of the 
prime mover behind this lawsuit, Joseph Boland, who clearly 
and unequivocally records his awareness of the necessity of 
lodging a protest by stating that first the union represen- 
tative, Mauricio (Boland dep. pg. 38 line 4) and thereafter 
he, himseif (Boland dep. pg. 45 line 23 to pg. 46 line 13) 
personally stated both to the Captain and Shipping Com- 
missioner at the actual sign-off that they were signing- 
off under protest. Nevertheless, the testimony of the 


Shipping Commissioner, who unquestionably is the only 


independent and impartial witness to testify in this 
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litigation, unequivocally states that no protest of any 
nature whatsoever was made to him (Ball dep. pg. 11 line 

21 to pg. 12 line 11). Moreover, the Deputy Shipping 
Commissioner's deposition unquestionably establishes that 

a seaman may note a protest to him on any dispute involving 
the termination of the articles even beyond earned wages 


(Ball den. pg. 11 lines 12-20). 


It is submitted that the evidence clearly and 
convincingly establishes that the unlicensed crewmembers 
were fully aware of their rights, fully aware of the 
necessity to protest to the Shipping Commissioner and 
while claiming to have done so in order to come within 
the Rule of Newton v. Gulf Oil Corp. 180 Fend 491, have 
failed based upon the impartial testimony of Deputy 
Shipping Commissioner Ball to have done so. Moreover, 
only two plaintiffs have testified one of whom, 

Mr. Boland, the evident leader of the unlicensed crew, 
claims to have so protested. Defendant again contends 
that under the ruling of this very District Court in 
Jones v. American Export Isbrandtsen Lines, Inc. 285 
F.Supp. 345, the burden was upon each individual plaintiff 
having signed-off the articles to establish lack of mutual 
consent and unfairness of the release contained thereon. 
The weight of the evidence even as to the two plaintiffs 
who have testified is clearly against all the plaintiffs. 


Under the Jones decision, it seems undisputable that the 
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only burden defendant was required to discharge was that 
it was free of fraud and coercion. All the testimony 

and exhibits on the trial clearly point to the fact that 
Texaco was free of any such fraud or coercion. Defendant 
dealt more than even-handedly with each of the plaintiffs 
in that it permitted them prior to sign-off to contact 
their union officials, permitted a union official to 
board the vessel, held up the termination of articles, 
permitted them to conduct a meeting and thereafter proceed 
with the sign-off at their convenience. Plaintiffs' own 
senior union official, Tex George in New Orleans, as noted 


in the Court's opinion even agreed that these plaintiffs 


were not entitled to the additional month's sun, 


Defendant also again raises the question of the 
fairness of the trial it was accorded should the Court 
determine that the Rule of the Jones case is not the 
applicable law. As noted in footnote #1 of the Court's 
opinion, the defendant had earlier twice requested the 
Court to take the depositions of all the plaintiffs. To 
review briefly the history of this litigation when the 
litigation was first instituted on or about June 22, 1971, 
defendant simultan*ously, with the service of its answer, 
noticed the oral depositions of all the plaintiffs. It 
was then immediately met with the argument upon motion by 
the plaintiffs for a protective order that it was not 


entitled to such depositions (even though the plaintiffs 
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contended all along that the proof of the release was upon 


Texaco based upon the requirements of Garrett v. Moore 


McCormack Company Inc. 317 U.S. 239). Plaintiffs' motion 


was denied and an orderly scnedule was set up to proceed 
with the taking of such depositions as contained in a 
report and recommendation filed by gistrate Goettel 
dated November 23, 1971 and confirmed in two orders by 
Judge Gurfein dated December 3 and December 11, 1971 
After nearly a year passed, defendant, having only two 
plaintiffs' depositions in hand again moved diligently 
upon the earlier order to dismiss sursuant to F.R.C.P. 
37. The motion came on before District Judge Motley 

and contained precisely the "state of mind" arguments 
warranting the taking of these depositions that the Court 
now determines is a keystone of its opir’on on the merits. 
Nevertheless, the motion to take the depositions of the 
remainder of the plaintiffs was denied with the direct lon 
that Texaco is now only to take three witnesses. What 
this order in fact did was to take away from Texaco the 
earlier decision of Magistrate Goettel and the confirming 
order of Judge Gurfein. While the order of the Court 
dated November 6, 1972 does state that the defendant could 
make a further application for the taking of additional 
plaintiffs' depositions upon a showing of necessity 


therefor, defendant questions what more it could have 


shown to support such necessity than what it already 
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twice had done on the initial motion before Magistrate 
Goettel and Federai District Judge Gurfein, and the 
subsequent motion before Federal District Judge Motley. 
The very basis for defendant's opposition to plaintiffs' 
motion for a protective order before Judge Gurfein and 
its subsequent motion to dismiss before Jucse Motley was 
that if defendant be required to prove "state of mind" of 
these plaintiffs which it does not concede it must do 
under Jones, then it is of necessity required to have 
each of these plaintiffs' depositions. It is in the 
denial of this right that defendant contends it was 


not afforded a fair trial. 


C) The Court's finding of fact on pages three 
and four of the opinion that the union representative, 
Mauricio advised the apva.in that the men were signing- 
off under protest and then left the vessel, should be 
amended to include the finding based upon Capt. 
Claybourn's deposition (Pg. 6) that at the time of 
the termination of the articles, no protest was made 
to the Captain by any member of the crew or representative 
of the crew regarding the termination of the articles. 
Specifically, on page 20, lines 9-12 of Capt. Claybourn's 
deposition, the Captain was directly asked whether a 


protest was made to him by patrolman Mauricio or anyone 


else with respect to 30 days extra pay and his answer 
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was simply, "no." Furthermore, the Court itself on page 


nine of its opinion, finds that there were no complaints, 


only inquiries as to the 30 days pay. 


It is, therefore, submitted trat there is no 
basis in fact or in law whatsoever in the record for the 
Court's finding on page six of its opinion that there was 
an oral protest by the univun representative to the Captain. 
Defendant contends that such a finding is clearly erroneous 
and even if there had been such » proper factual finding, 
an oral protest to the Captain is insufficient as the 
protest must be directed to the Shipping Commissioner who 
is the only proper Governmental official to whom same can 


be directed and who can note such protests. 


Moreover, the attendant finding of the Court on 
page six that plaintiffs did not know of their right as 
noted in subsection b hereof is clearly erroneous as the 
entire deposition of Mr. Boland unquestionably reflects 
that the unlicensed crewmembers knew their rights and 
specifically discussed them at meetings of the unlicensed 
crew well before the vessel ever docked at Taft, Louisiana. 
The plaintiffs herein can not have it both ways--either 
they are to be beiieved that they knew of their rights and 
protested to Shipping Commissioner Ball as Mr. Boland, 
their leader testified to, or the testimony of Mr. Ball, 
the only impartial witness, is to be believed that they 
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failed to make aay protest to him after obviously having 
known of their rights and the need to protest as again 


the entire deposition of Mr. Boland indicates. 


Furthermore, the defendant assesses as clearly 
erroneous the fact that the Court has accorded little, if 
any, weight to the presence of and the role played by the 
Coast Guard Deputy Shipping Commissioner aboard the "TEXACO 
ILLINOIS" throughout its opinion. It is only by reason of 


archaic Maritime statutes in the first place that defendant 


was required to open foreign articles when intending only 


to voyage from a United States port on the Eastern seaboard 
and Gulf of Mexico *o the West Coast of the United States. 
It is the Government form of ship, ing articles printed by 
the United States Printing Office, as to the use of which 
Texaco has no choice, which employs lengthy statutory 
quctations of which Section 594 is evidently not a part 

as noted by the Court. 


‘It is, therefore, Texaco's position that as it 
is only through the employment of the foreign articles 
that the application of Section 46 U.S.C. §594 may arise, 
it is, therefore, the United States Shipping Commissioner's 
function and not that of Texaco to properly inform the 
crewmembers of any prospective rights, duties and obliga- 
tions emanating from the use of these articles. Thus, it 


is submitted that decisions on releases such as Garrett v. 
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Moore McCormack Company Inc. 317 U.S. 239, The S.S,. 


"STANDARD BONICI" v. Stendard Oil Co. of New Jersey 103 
F2nd 437 (2nd Cir.-1939) have no place in determining the 


validity of releases taken not by the shipowner, but by 

and before a United States Shipping Commissioner and, as in 
this case, following lengthy consultations by crewmembers 
with their own union officials. It appears that the hold- 
ing of the Jones case, supra from this very District Court 
recognized this distinction in seamen's releases and 


properly applied it. 


D) The Court's oral finding rendered from the 
bench at the conclusion of trial on October 29, 1974 that 
the opinion of United States District Judge MacMahon 
denying plaintiffs' earlier motion for summary judgment 
limited the issues on the plenary trial is clearly er- 
roneous. It is respectfully submitted that any earlier 
determination made by Judge MacMahon in denying said 
motion other than the necessary determination that there 
existed a question of fact requiring denial of the motion 
for summary judgment is purely dicta and sneuld, in no 
way limit the issues on the main trial. Otherwise, if 
such were the case, defendant would be put in the anomalous 
position of having to seek 28 U.S.C. §1292 certification 
tc appeal a motion for summary judgment upon which it had 
prevailed. 
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E) The Court's finding on page 11 that plain- 
tiffs had not waived their rights unless it is shown that 
the new employment is equivalent "in every respect" is 
clearly erroneous and constitutes a strained legal inter- 
pretation. The finding should merely require that when a 
seaman immediately upon termination of the foreign articles, 
receives new employment with the same shipowner at the same 
rating for the same rate of pay as is the case under the 
facts herein (See Boland and Claybourn dep. testimony and 
defendant's Exhibit E) the same is all that is required for 


a waiver of any right under Section 594 failing any protest 


being made to the Coast Guard representative by the seamen 


at the time of termination of the foreign articles. To 
require that for such a waiver to be effective, the voyage 
under the new employment must be, in effect, the same as 
under the terminated foreign articles would, in practice, 
remove any possibility whatever of a waiver in every case 
for if the voyage was required to be the same, there would 
be few, if any, situations necessitating the termination 


of the foreign articles in the first placs. 


F) Defendant again reiterates its arguments 
made in its pre-trial and post-trial briefs that the 
statute in question as applied to the facts herein, is 
unconstitutional where as here, it is held to be remedial 


of no actual wage loss or other damage sustained by these 
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plaintiffs. Moreover, the argument made in the earlier 
briefs that the stetute as applied is unconstitutional and 


that to apply it to the facts herein evades the Congres- 
sional intent of the lawmakers, is further fortified by 


the case of Monteiro v. Sociedad Maritima San Nicolas S.A. 
280 Fend 568, cited by the Court in its opinion wherein 
Circuit Judge Friendly, in discussing the Congressional 
purpose behind the sister Sections to 594, namely, 

Sections 596 and 597, states at pg. 574 that "It is true 
that one purpose of §§596 and 597 was to prevent a seaman's 
being left destitute at and consequently a charge upon the 
harbor where he debarked***," It is submitted that Congress 
never intended for the subject statute to be employed for 
the purpose it is now being used and the Court's findings 
and conclusions should accordingly be amended to reflect 


such intent. 


The pernicious and constitutionally unpalpable 


result of the use of this statute herein is further em- 


phasized when one considers that Texaco Inc. is now being 


assessed for a sum approximating $25,000 when these 
plaintiffs have in fact sustained no real or actvsi damages 


(See judgment entered herein). 


G) Texaco requests that the Court's statement at 
the top of page 13 of its opinion that "defendant agrees, 


however, that where seamen have sustained lost wages 
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through the termination of a voyage without their consent 


and through no fault of their own, the statute is properly 


applicable, and the injured seamen are limited to the 
liquidated damages decreed by the statute regardless of 
their actual loss" should be amended in part to read 


not "regardless", but "only where there is actual loss." 


H) Defendant requests that the Court amend its 


findings to delete the award of interest and counsel fees. 


a) Interest should not be awarded for as 
noted in The Steel Trader 275 U.S. 388 and as recited on 
page 16 of this Court's opinion, the sum equivalent to one 
month's wages satisfies all liability for breach of con- 
tract of employment by wrongful discharge. Certainly, 
this is a special circumstance requiring the denial of 
an award for interest herein as are the other numerous 


factors above noted in this affidavit. - 


b) Counsel fees should not be awarded for 
as noted in sections A through C herein, the failure of 
Texaco to pay the sum sought without the necessity of this 
litigation can not be considered arbitrary, unreasonable 
and recalcitrant, particularly when the plaintiffs' own 
union and the Coast Guard Shipping Commissioner from whom 
Texaco solicited advice, both did not believe that these 


plaintiffs were entitled to such sum. Moreover, the 
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purpose cited by the Court on page 18 of its opinion that 
the "average seaman might be forced to forego his legal 
remedy" is not at all the state of facts present herein. 
These plaintiffs are acting through a union, the National 
Maritime Union and are represented by the office of the 
union's general counsel, attorney Abraham Freedman, 
There is not even any evidence in the record that the 
plaintiffs are being charged any legal fee which is to 

be allocated against their recovery. This is one of the 
points defendant wished to inquire into on the hearing 

as to counsel fees as requested in its post-trial brief. 


Furthermore, and again in reference to The Steel Trader 


decision, the one month's sum was intended to satisfy 


all the shipowner's liability. 


WHEREFORE, it is respectfully requested that 
defendant Texaco Inc.'s motion for amended and additional 
findings of fact and conclusions of law be granted and 
that the Court thereupon vacate the judgment entered 
herein in favor of the plaintiffs and direct entry of 
judgment in favor of defendant, or in the alternative, 
that defendant be awarded a new trial and that it have 
such different and further relief as the justice of the 


cause may require. 


(Sworn to January 24, 1975) ,, JAMES S. McMAHON, JR. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EARL B. LEWIS, HERBERT D, PARSONS, 

ROBERT J.C. MURRAY, RUTHVEN H. LEE, 

CLARENCE T, CHIADEK, ROBERT C. ARCH, 

HARRY L. DAVIS, "0" "C" SMITH, KENNETH HOTICE oF 
TAYLOR, FRANCIS C. KOPAS, JAMES H. APPEAL 
RICHMOND, JR., CULVER Q. HOLT, WILLIE 

P, JACQUET, ANTHONY ALVES, ALBERT F. Tl Civil 2751 
RYAN, JOHN KARDOS, TIMOTHY J. O'DONOVAN, (CBM) 
MARTIN J, URGAN, LOUIS G. FONTENOT, 

JACQUES H. BLANCHARD, ROBERT 0. NEDLOCK, 

MONICO DAVIS, ATHENS WALKER, JOSEPH A, 

BARON, MELVIN JAMES, JOE W. THROWER, 

IUNIOUS McCALL, HAROLD F. NcLEAN, 

JOSEPH H. BOLAND, THOMAS W. CHASTAIN, 

JR., PHILIP AUSTER, MAURICE C. LEBLANC, 


-Plaintiffe, 
-against~ 
TEXACO INC., 


Defendant. 


a om ow X 


PLEASE TAKE NOTICE that the defendant, Texaco 
Inc. hereby appeals to the United States Court of Appeals, 
Second Circuit from that part of the judgment dated 
January 13, 1975 and entered with the Clerk of the United 
States District Court, Southern District of New York on 
January 15, 1975 insofar as said judgment awards a sum 
equivalent to one month's wages together with interest 
and counsel fees in favor of the plaintiffs herein against 
defendant Texaco Inc, and from the order of United States 
District Judge Motley dated February 28, 1975 and entered 


with the Clerk of the Court on March 4, 1975 denying 
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defendant's post trial motions to amend the findings of 
fact and conclusions of law or alternatively for a new 
trial and defendant further appeals from the opinions of 
United Stater District Judge Motley orally rendered from 
the bench on October 29, 1974 and in writing on December 18, 


1974 insofar as same award the aforesaid one month's wages, 


interest and covnsel fees, and defendant further appeals 
from the mamorandum decision of United States District 

Judge MacMahon dated February 7, 1972 and entered with the 
Clerk of the aforesaid Court on the said date denying plain- 
tiffs' motion for summary judgment insofar as the issues sct 
forth in said memorandum opinion were held to be controlling 
by the trial Judge upon the plenary trial, and defendant 
further appeals from the order of United States District 
Judge Motley dated November 6, 1972 and entered with the 
Clerk of the Court on said date denying defendant's motion 
to dismiss plaintiffs’ complaint for failure of the plain- 
tiffs to complete discovery in accordance with the earlier 
orders entered by the Court or, alternatively, to compel 


further discovery as stated therein. 


Yours, etc., 
Dated: Ne rk, He r 
arch of. i”. K  BIGHAM ENGLAR JONES & HOUSTON 


BY JOHN L. QUINLAN 


A Member of the Firm 
Attorneys for Defendant, 
Texaco Inc. 

ABRAHAM E. FREEDMAN, ESQ. Orrice & P.O. Address 

Attorney for Plaintiffs 99 J Street 

346 West 17th Street 9 John 5.x. 10038 
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(In open court.) 

THE CLERK: Earl B. Lewis, and others, versus 
Texaco, Inc. 

Plaintiff ready? 

MR. PHILLIPS: Plaintiff is ready. 

THE COURT: The Court will require each party to 
give a brief opening statement setting forth exactly what you 
intend to prove by your several witnesses. 

MR. PHILLIPS: If it please the Court, this is an 
action by 32 seamen plaintiffs who signed on a vessel, the 
TEXACO ILLINOIS, operated by Texaco, Inc. 

This is a claim for one month's wages under Statute 
46 U.S.C. 594, which provides that where seamen have been 
improperly discharged without their consent and without fault 
on their part prior to their earning one month's wages, then 
they are entitled to an additio.al month's wages, and these 
additional month's wages shall be deemed wages as though 


earned within the meaning of the companion statutes, which is 


specifically as relevant here 46 U.S.C. 596, which prov’ '+s 


that where payment of seamen's wages is delayed, they shall 
be entitled to two days' pay for each day that the payment is 
delayed. 

The proof in this case, ané i think much of it is 


undisputed, is that the seamen signed on under articles which 
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provided for a trip to the West Coast, that within less than 


15 days there was a diversion. They signed off on either the 
15th or 16th day. The company refused and has refused to 
make any payment of the claim for the 30 days' wages. 


There will be evidence that on the shipping articles| 


there is release language. lIlowever, the evidence will clearly} 


show that at no time did the plaintiff seamen ever intend to 


give up their right to this claim and that they were never 


informed of their right to this claim. 

I think the law is fairly cleir that any release to 
be valid must be for some consideration and that the release 
languaye in the articles has been held to be meaninyvless or 
limited only to the wages earned as of the time, not to any 
future claim. 

The claim is also for the two-for-one wages. We are 
Claiming interest and counsel fees, since this is a matter 
exclusively in admiralty. 

I think that the issues must be limited to those set 
forth by Judge McMahon in his memorandum opinion where he 
described the only issues to be decided is the state of mind 
of the plaintiffs, namely whether they knowingly, intention- 
ally relinquishe. 1 known right. ‘That will be the case for 
the plaintiff. 


THE COURT: ir. McMahon? 
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MR. McMAHON: Your Honor, my name is James McMahon. 
I am with the firm of Bigham, Englar, Jones § Houston, 
attorneys for the defendant. 

Basically, as Mr. Phillips pointed out, your Honor, 


there is little in the way of facts in dispute here, although 


there are a few striking facts in dispute. 

One of the key factors is whether a protest was ate 
at the conclusion of the voyage that Mr. Phillips just men- 
tioned on the shipping articles. 

The testimony of the United States Government 
official who was present at the sign-off, Mr. tall, will be 
heard or read into evidence, your lionor, and he said there 
was no protest made to him. The captain said there was no 


protest. 


In fact, one of the unlicensed seamen who testified 
said there was no protest made to him on the articles. Mr. 


Boland, one of the other plaintiffs, who was a union delegate, | 


and this is in effect a union suit, all the unlicensed crew ot} 


the NMU are suing here and are represented by the general | 
counsel for the Mar time Union. Mr. Boland says he did make 
a protest to the captain and the shipping union. There is no 
protest. 

The articles are here. The urticles will be offered 


in evidence. There is none showing on them in any way of 
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protests. And certain other cases which I assume will he 
referred to in post-trial briefs turn stronely on the question 
of whether protests were made on the shipping articles. It 
imposes relying on the shipping company in that limited 
Situation. 

We claim a number of things. First, that the men 
did release their rights under these shippine articles. 
Again, the shipping articles have a release form on them. 

There is law in this district by Judge Pollack, 
specifically the case of Jones versus Waterman Steanship, that 
-- I believe it is American Export, your Ilonor, not Waterman 
-- that the release is different than the run-of-the-mill 
personal injury release that a seaman signs in a maritime 
suit. 

When a release is signed before a Shippins Comnis- 
Sioner, that release is prima facie evidence of its validity 


without the proof of anything more. I think the law on that 


is clear and there is a complete distinction between that type) 


of release and the type of release where a scaman sipns in a 
personal injury suit. 

We intend to strongly rely on the Jones case from 
this very district, your Honor, for that position. 

I must admit that earlier in this lawsuit we had 


a motion because the argument is that state of 
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mind is in issue here, we had brought on a motion before 


Magistrate Goettel who rendered a lengthy report asking for 
depositions of all these plaintiffs, we weren't given thes~ 
depositions, your Honor, and an order confirming Magistrate 


Goettel's report by Judge Gurfein -- thereafter at your 


depositions pursuant to the earlier order of the Court, your 
llonor directed that they not go forward but only the deposi- 
tions of the shipping comnissione:, the captain and the union 


official who was aboard the ship. 


| 
| 
Honor's direction, following a further motion to compel those | 
| 
i 
| 


I am confronted with the problem that I feel I have | 
been prevented and my client has been prevented from attempt- | 
ing to show state of mind, if that be required. I don't noe 
that is required, your Honor, and I think your Ionor will see ! 
that from reading the Jones case. I think that-i simply have 
to prove the release. Then it is on these plaintiffs to 
prove state of mind, if it he necessary. 

I can't emphasize too strongly that I feel this 
release is totally different than the maritime personal injury 
release and the questions that evolved from it in proving that 
release. 

We also contend and very strongly, as your Honor 
knows, tat the men remained in our employ, that by doing so 


they waived any right, and it is a question, of course, ayain, 
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of their knowledge that they were so waiving the right. The 


Captain Claybourn's deposition indicated to the union and 14 
delegate who was aboard the ship, whose testimony we h>-ve 
here, that he advised the that he was ROing to pay thom one 
for one and he would not consider anything more, and that he 
believed that -- 

THE COURT: What is one for one? 

MR. McMAHON: That's the argument here. There is no 
dispute these men were paid, your !llonor. They sailed on our 
Ship under these foreign articles, they sailed a lony time, 
but under the period of the articles they sailed from January 
6th to January 2lst when the articles were terminated. There 
is no question here that they were paid one day's work for one, 
day's pay. 

THE COURT: Normally they were paid one day's pay 

MR. McMAHON: That is not in issue nere since that 
involves in the question Mr. Phillips brought up about the 
two-for-one payment, the penalty wage, when the ship -wner 
wrongfully withholds a man's wage, we contend it doc ot 
apply to this section because if this section is in itself 
applied against Texaco here, your llonor, that will be a 
penalty in itself, because following January 21st, following 
What we claim is a fiction termination of these articles, the 


vessel continued in coast-wise service, most of the men 
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remained aboard the ship and, of course, were paid. 


So that anything additional they received is a 


Windfall, unjust enrichment, which evoked the constitutional 


arguinent, your Ilonor, that we submitted a brief on pursuant 
to your direction. 

THE COURT: I read that, and I think the record 
should reflect that the Attorney General was notified of your 
claim by the Chief Judge of this Court. Did you get a copy 
of the letter? 

MR. McMAHON: Yes, your Honor, I did. 

THE COURT: I don't know whether it is presently in 
the file, but I have it in my chambers. A copy of the letter 
that the Chief Judge wrote to the Attorney General notifying 
them that if they desire to intervene in this case, they 
Should let me know. I nave the -- the record should reflect 
that I have received no reply from the Attorney General. 

MR. McMAHON: In addition to the letter, 1 believe, 
there was also a certificate issued by the Chief Judge. 

THE COURT: Yes, as required by the rule. 

MR. McMAHON: We oppose the two-for-one claim. If 
this is applied in this situation, it is now a penalty 
assessed against Texaco for an earlier termination of the 
articles. 


~ 


THE COURT: It is not simply a liquidated damages 
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statute? 
MR. McMAHON: Your llonor, this is what I went into 


in my brief, if these men were discharged as this statute I 


believe originally started out to intend, I think, you go back| 


to the days it was enacted in 1872, when a mun would sail out | 
of San Francisco and go under articles fo. a year or three 
months or what have you, go up the Amazon, be discharved there 


and left there, in that situation he is out of tie employ of 


the ship owner. There there is liquidated damages. This 
Statute is intended to remedy that situation. 


The cases that have all evolved from this, and I 


don't find any constitutional issues raised in these cases, 


have indicated that when the men -- even where the men 
continue in the employ of the ship owner, they are still in 
certain. circumstances entitled to this wage. 

There I believe it is no longer liquidated damages 
because there are no damages, your [lonor. These men have 


continued in Texaco's employ. They have really lost no money. 
ploy ¥ ¥ 


THE COURT: I think by your own statement, you said 
that some of them had not continued -- 

MR. McMAHON: I am going to put testimony on here, 
your Hlonor, I think there is three or four of them, that is 
all going to go into the record. 


Some of them did not continue. All of them stayed 
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On January 2lst but one and continued. The voyage went coast- 
wise. Three or four of them got off within the technical 
month's time, which I don't dispute at this point. Of course, 
what I do dispute is even those men signed a release in the 
articles, your Ilonor, and under the Jones case even they can't 


recover. 


release in the shipping articles, your Ilonor, and we claim 


| 

| 

| 

| 
So I am back to the initial premise. There is a 

| 


that those men signed that release. 
THE COURT: All of them signed the release? 
MR. McMAHON: I have the release, the articles here. 


That's part of the articles. That release is not a Texaco 


release. That's a U.S. Government forn. 

THE COURT: It is your contention that they all 
Signe: the release? 

MR. MCMAHON: ‘ihey did. ‘s shown. Their 
Signatures are on there. 


THE COURT: Release giving up their claim under 


this statute that we are talking about? 
MR. McMAHON: All claims, that's right, your Ilonor, 
and Judge Pollack so held in the Jones case. It is clear. 
Basically I think, your llonor, that's our conten- 
tions: the release issue, the question of waiver by continu- 


ing in our employment and, of course, the constitutional issue 
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I have subpoenaed here today, your IHlonor the 


articles, plus the official log. That came with the articles 
from the Coast Guard. The documents are kept together. 

have a gentleman here from the Coast Guard. While it may be 
out of turn, I am not on my case yet, I would like to offer 
the articles and not keep the man. 


THE COURT: No, 1 just wait an opening statement. 


We are not on the receipt of any evidence at this point. 


MR. MC MAHON: That is basically Texaco's position. 

THE COURT: Plaintiff may proceed by calline its 
first witness. 

MR. PHILLIPS: Your Honor, at this time, in view of 
the fact that there is one live witness, I have no objection 


to his being called out of turn solely for the purpose of 


laying a foundation for the offer of the shipping articles. 
lle is the only live witness. I don't see any reason to keep 
him waiting. 
AR. TIC MAHON: Your Honor, I simply offer them, 
your lilonor, have them marked and offered. These are a federal 


record, They have been subpoenaed here today. I offer them 


under the public record rule. I don't think it is necessary 


to put the man on the stand. 


MR. PHILLIPS: I agree, your Ilonor. 1 made that 


offer to Mr. -- 
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THE COURT: He is only offering to accommodate a 


witness, but if you think it is unnecessary to call him, then 
let's proceed. I gather there is no objection to the admis- 
Sion of this document. 
MR. PHILLIPS: None whatsoever. 
(Defendant's Exhibit A received in 
evidence.) 

MR. PHILLIPS: At this time, your Ilonor, I offer 
the testimony by deposition of a witness Clarence Chladek, 
held on March 1, 1972. 

MR. MC MAHON: Your Honor, if I may be heard, there 
are going to be depositions read. I had originally indicated 
to counsel for the plaintiff that I would oppose the submis- 
sion of these depositions. 

I withdraw that objection. If the counsel wishes 
the depositions of all the witnesses to yo in to your Honor, 
Since this is a non-jury trial, for your llonor's reading, and 
perhaps post-trial briefing by counsel, I have no objection 
to that. I will stipulate to the entir testimony going in 
that way, your Honor. 

When I first reviewed this I had indicated to 
counsel, it is my favilt, that I was going to object to parts 
of them. I will still object to certain parts, I think we 


can cover it in post-trial briefs, to save the Court's time. 
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MR. PHILLIPS: No. I can't accept that. If he is 
still objecting to certain parts, | think I am entitled to 
know what the objections are so that they can be arpued and 
ruled on by the Court. 

THE COURT: You refer to a deposition in your hand. 
What is that deposition? 

MR. PHILLIPS: This is the deposition of Clarence 
Chladek. 

THI: COURT: Who is he? 

MR. PHILLIPS: He was a seaman on board the Texaco 
Illinois during the voyage. 

THE COURT: You want to read part of that? 

R, PHILLIPS: Yes, your Ilonor. 

THE COURT: Proceed. 

MR. WC MAHON: TI have here the originals in the 
depositions, only in the case of Chladek I don't have an 
office copy. 

MR. PHILLIPS: Why don't you look over my shoulder 
and give the Court the original. 

MR. MC MAHON: I would like to put a check\ mark on 
the original as to what Mr. Phillips is going to read so that 
I may cover the other portions. 

THE COURT: You want to put a check mark on the 


Originals? All right? 
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MR. MC MAHON: That's all. There are no other 


copies -- I have no office copy of it. I don't know what 


happened to it. I have copies of all the other ones. 


THE COURT: You may use that. Let's go on. 


MR. MC MAHON: May I hand you up the other ones? 
THE COURT: Yes. 


MR. PHILLIPS: Clarence Chladek, plaintiff erein, 


having been first duly sworn by the notary public, testified 


as follows, and this examination is by McMahon; 
"Q What is your present address, Mr. Chladek? 


i My present address is P. 0. Box 34 Cleremont, 


Minnesota." 
Dropping down to line 19. 


"Q In January, 1971, were you a member of the crew 


the Texaco Illinois? 


I was. 

In what capacity were you a crew member? 

I was an A.b. in the deck department. 

"Mr. Phillips: Can we stipulate that A.B. means 
able-bodied seaman? 

"Mr. McMahon: Yes." 

Turning now to page 16, line 4. 


i Did there come a time when you were asked by 


personnel of the company to sign foreign articles for a 
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foreign voyage? 
A That is correct. 
In Port Everglades? 


On January 6th, I believe it was, the ship was 


scheduled to go to the West Coast, and I signed foreign 


articles. They asked the crew to Sign foreign articles, 
which we signed. 

") Did *veryone sign? 

on To my knowledge, everyone did." 

Turning now to page 21, line 3. 

When did the crew first find out about the diversion? 

We were going to the Panama Canal and the ship was 
diverted to Trinidad, but for all I know the ship may have 
gone to Trinidad and then the West Coast. Nobodv even knew. 
The captain I don't think even -- the captain I don't even 
think really knew. 

0) You weren't scheduled to go to Trinidad Originally 
were you?" 

MR. MC MAHON: Note my objection to the last part 
of the last response, and I move tu strike it as irrelevant 
and immaterial, what the captain thought. 

MR. PHILLIPS: TI have no objection. 

THE COURT: All right. 


(ir. Phillips continues reading.) 
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nil §, You weren't scheduled to go to Trinidad originally, 


were you? 


VT 


No. But according to the articles we could have 


gone to Trinidad and then gone to the West Coast too. 
When did you first become aware that there was a 
change in the voyage planned? 
As far as the forcign articles are concerned? 
Yes. 


When the ship left Trinidad and came back to the 


This is the first time you were aware of it? 
' 


Right.’ 


Turning now to page 23, line 


“i You are telling me there was a discussion about a 
month's wages before the vessel got back to the United States; 
is that correct? 

A Right. There were obviously some of these peonle 
had knowledge of something like this. 

"gy This was at some meetings that were held on the 


ship? 


3 ' No. ‘They are private discussions about the ship, 
and then they finally had a meeting before we got in, and it 
was decided that it should be taken up with a patrolman or a 


man that was mre qualified to find out whether or not this 
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money was due to the crew or not." 


HR. HC MAHON: I again move to strike on the 


that this is hearsay. This is apparently referrine to 


cussion amongst unlicensed crew aboard the ship to which 
Texaco was not a party. 

MR. PHILLIPS: I don't think Texaco has to be a 
party. This was a discussion in which he took part and he 
is a plaintiff. 

THE COURT: Repeat that avain. 

MR. PHILLIPS: "No, they are private discussions 
about the ship, and then they finally had a meeting before 


we got in, and it was decided that it should be taken up with 
o , 


the patrolman or a man that was more qualified to find out 
whether or not this money was due to the crew or not." 

THE COURT: You say that's hearsay? 

MR. MC MAHON: As to this man. He already testified | 
apparently that he doesn't know anythine about what was voing 


on here, that he was at a meeting where sone of this came 


about, and evidently from this transcript already read this 
is not his determination to take it up. 

THE COURT: He is telling us what happened at the 
meeting? 

MR. PHILLIPS: He is telline what happened to him, 


a discussion in which he participated relating to an issue 
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before this Court. 

MR. MC MAHON: He is telling what he heard at a 
meeting at which Texaco was not a part of, your Honor. 

TH: COURT: 1 see. What do you say to the objec- 
tion, Mr. Phillips? 

MR. PHILLIPS: I say that as a party, the issue in 
this case is the knowledge of the plaintiff seaman, and he 
is talking about discussions with the other parties, the 
other plaintiffs. 

THE COURT: This goes to his state of mind rather 
than the truth of what was said? 

PHILLIPS: Yes, no question about that. 
COURT: Overruled. 
Phillips continues reading.) 

Who conducted this meeting before the ship got in? 

The delegates. 

It was led by the delegates? 


Right. The delegates are in charge. I mean, your 


delegate is in charge of all the meetings aboard ship." 


Turning now to page 25, line 15S. 
"QO Did you have any private discussions with anybody? 
a Well, I just questioned, when I heard a discussion 
going on about this incident, I mean I just questioned the 


guys about it, trying to learn more about it. You know, if 
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I was entitled to 30 days’ pay, I wanted it. 


What the heck, 


I am not different than anybody else, you know, and that's, 


of course, all it amounted to." 
Turning now to pave 44 


MAR. HC MAHON: Again I move to strike that. It is 
unresponsive. That has nothing to do with the discussion. 
That has to do with what he thought in his own mind he is 
entitled to. 

THE COURT: Yes, and that's what we have said. It 
goes to his state of mind. 

MR. PHILLIPS: Turning now to page 44, line 
excuse me, line 9. 

") When you signed off the articles, who was present? 
"A The captain and the Commissioner. 
") When you say the Commissioner, who» do you refer to’ 


/ 


The Shipping Comnissioner, the man you signed off 


Turning now to page 45, line 4. 

At any time prior to your sipnine off the articles, 
did you have any discussion with anybody about your execution 
of the articles, the termination of the articles? 


"A No. 


Did anybody teli you anything 
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"Chladek 


Turning now to puge 46, line 13. 


When you signed off the urticles, 


printed materials on the articles? 


WA 
oe 
That is 


st not? 


WA 


WA 


") 


off that by signing off the articles it could constitute a 


release of any claim for wages against Texaco? 


WA 


ahi @ 


prior sign-off of foreign 


shipping company or 


that a 


Afartast 


Do you 


Signing 


No. 


You mentioned that there was a Shipping er 


representative of the United States Government, 


Right." 
Turning now to line 24. 
Did he talk to you in any way? 


No.” 


Turning now to page 60, line 18. 


Were you aware, Mr. Chladek, at the time 


No. 


You weren't aware? Were you ever advised on any 


che particular ceo.pany?" 


I think that tuat showld have 


agree, Mr. McMahon? That is your 


MR. MC MAHON: It can be so amended. 
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articles by any personnel of a 
oy any Shipping Commissioner or anyone 


off o (ne articles by you constituted a claim 


been release of claim. 


question. 


Lhlin "Chladek 
that in the transcript? 
THE COURT: Yes. 
(Mr. Phillips continues reading, ) 
No. 
mh) Constituted a release of any Claim against a 
particular company for wages? 


"A No." 


THE COURT: That's been amended to read release of - 


HR. PHILLIPS: No. The second question -- 
apparently Mr. McMahon amended his question following 
immediately, but I wanted the language to reflect the 
amendment in the first question. 

Page 65, starting at line 25. This is now 
examination by myself. 

"gQ Mr. Chladek, when the vessel left Trinidad and 
before she went tc Taft, Louisiana, did the captain request 
your permission to change and divert the foreign voyage to 
go to Louisiana? 

"A No." 

MR. MC MAHON I object to that question. I don't 
see how it has any relevancy or bearing on this question, 
There is no question as to the illegality or lepality cf the 
diversion. I don't think there is any question that this 


plaintitf as an unlicensed member of the crew had any decision| 
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divert the vessel for business purposes. 


MR. PHILLIPS: Your Ilonor, the precise language of 


; | 
or bearing on the question of the right of the company to 
2 | 


the statute is, and I quote that relevant phrase, "and without! 
his consent," and this is offered to show that at no time did | 
he consent to the diversion. 

THE COURT: All right, procecd. 

(Mr. Phillips continues reading.) 


"Q Did any officer on board request your permission and! 


| 
| 


consent to terminate this voyage before the ad of 30 days? 

"A No. 

" At the tiae that you signed off these articles, did 
you note that you had a possible right to a claim for an addi- 
tional month's wages over and above your earned wages? 

"A No. 

"g Did the captain at any time tell you at or before 
the time of signing off that you might have had a possible 
claim for one month's wages because of the breach of the 
articles? 

"A No. 

"@ Did the Shipping Commissioner at any time tell you 
that by signing off you were giving up any right to one 
month's wages by reason of the breach of the articles? 


ahd No. 
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"gQ Nid the Shipping Commissioner tell you that by 
Signing off you were giving up ali claims that you had against 
the vessel or the owners and the vessel or the master? 

“A No. 

"Q Did the Shipping Commissioner ask you to read the 
paragraph which is at the head of the column in which you 
Signed your name when you signed off the articles? 

"A No. 


"2 Did the captain ask you to read the paragraph which 


is at the head of the column where you sis:ned off the articles: 


at the time you signed off? 

"A No. 

"O) Did you ever intend to vive up any possible claim 
for one month's wages by reason of the change in the shipping 
articles in the early termination of this voyage?" 

MR. MC MAHON: Your Honor, there is an objection on 
the record as to the form of this question. 
MR. PHILLIPS: I think Judge McMahon has clearly 
indicated that the question of state of mind -- 
THE COURT: Overruled. 
(Mr. Phillips continues reading.) 
"A No. 


bie? When you remained on board that vessel for a day or 


a few hours or whatever period of time you remained on board 
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that vessel and continued in the enploy ot the steaushir, 
company, did you by remaining aboard intend to waive any aim 
which you might have had for 30 days' wages by reason of the 
change of the shipping articles?" 
MR. MC MAHON: There is again another Objection as 
to the form of the question, your Honor. 
THE COURT: Overruled. 
(Mr. Phillips continues reading.) 
"A No. 
"© At or before the signing off, did anybody read to 


you a statute entitled 46 U.S.C. 594? 


"A No. 


") Vid you at any time during your service on board 
the Texaco Illinois, or at any time prior thereto, ever have 
this paragraph which I am going t) read to you read to you by 
anybody? I quote: 

""Any seaman who has siened an agreement and is 


afterwards discharged before the commencement of the voyuge 


rart justifying such discharge, and without his eonsent, shall 
he entitied to receive from the master or owner, in addition 
to any wage: he may have earned, a sum equal in amount to one 
month's wages as compensation and may, on adducing evidence 


that is satisfactory to the Court hearing the case of having 


' 
| 
or before one month's wages are carned, without fault on his | 


' 
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been improperly discharged, recover such compensation as if 
it were wages duly earned.' 

"Was that ever read to you at any time in your life 
before you were on the Texaco Illinois’ 

TA No. 

llas it ever been read to you since then? 

Right now. 

This is the first time you ever heard this? 

This is the first time." 

That concludes the plaintiffs' offer with respect 
to Clarence Chladek. 

MR. MC MAHON: Your ilonor, | wou: ! move to strike 
all that part of the testimony of this nlaintiff that goes to 
the state of mind, 

Again, referring to the case of Judve Pollack in 
this district, I don't think that is an issue in this case. 

I think that issue is removed from the case and that release 
is prima facie valid -- 


THE COURT: As plaintiffs' counsel has pointed out, 


the law in this case is on the issues as defined by Judge 


McMahon in his sumam -» judgment opinion or oninion on motion 
for summary judgment. 
MC MAHON: I don't accepi the ct that he set 


that out. I object to -- 
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THE COURT: te didn't set that out? On page 2 he 


| 

| 

| 
says, "Plaintiffs claim that they did not consent and that the 
acceptance of new employment does not constitute a waiver of | 
| 

their rights under the statute, these are the only issues in , 
contention here. Though they are primarily issues of law, | 
there are factual questions related to them that are still | 
unresolved, and therefore summary judgment is inappropriate. 


"The basic question is the state of mind of the 


plaintiffs when the foreign voyage was terminated. Consent 


is a valid defense under 46 U.S.C. Section 594, but to 
establish it the defendant must show that it was given with- 
out any duress and with full knowledge of what it meant. 

"Plaintiffs claim through the affidavit of their 
attorney that they did not understand what they were signing 
away, defendant offers the affidavit of an Assistant United 
States Shipping Commissioner to the effect that plaintiffs' 
union representative was present to provide them with the 
necessary information. 

"Plaintiffs' state of mind is also at issue on the 


question of whether they waived their claims to the acceptance 


460 U.S.C. Section 594. 
"These issues of fact respecting both defenses 


offered in this action require a full development upon a 
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of new employment. Such actions may constitute a waiver ae, 


Lhim 
plenary trial." 


So when you keep citiny the decision cf Judge 


Pollack, it is irrelevant because tlie Judge in this case has 


already framed those issues, and that's what we are proceeding! 


on. We are not bound by Judge Pollack's decision, as you well 


know. Proceed. 

MR. MC MAHON: If I may have my exception noted on 
the record. 

THE COURT: It is unnecessary for you to note any 
exception at any tine. 

MR. PHILLIPS: Does counsel wish to offer cross at 
this time of Chladek? 

MR. MC MAHON: I had intended to read most of the 
remainder of the deposition in, unless. for the assistance of 
the Court it can be referred to the Court in post-trial 
briefs. 

THE COURT: I thought you had certain portions you 


want*d to object to. 


MR. MC MANION: Not in this deposition. It is mainly 
comins up with regard to -- I suggest that all the depositions 
be handed up. 

There is an instance being referred to about a 
prior situation involving Texaco where there was a dischurge 


before the vessel ever sailed, and there has heen testimony 
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in these depositions which | suspect will be referred to say- 
ing that apparently Texaco developed a course of conduct by 
this. 

We object to that, your Honor. We believe that 
Situation whether they paid -- 

THE COURT: You are talking so rapidly that, first, 

't think the reporter is getting one-eighth of it, and I 

can't hear you when you talk that rapidly. TI lose half of 
what you are saying. 

MR. MC MAHON: I apologize, your Honor. 

There is an earlier situation involving the Texaco 
Georgia which is referred to in one or more of the deposi- 
tions. Counsel for these plaintiffs is using that situation 
in attempting to submit it to the Court apparently as a -- 
to show a pricr course of knowledge and conduct on the part 
of Texaco. 

Texaco paid in that situation under the threat that 
the vessel would not sail, a threat made by the union. That 
also comes out in one of the other depositions. 


We believe that that instance, the fact that they 


paid in that situation, is totally -- 


THE COURT: Is that referred to in this deposition? 


MR. MC MAHON: No, sir. 


THE COURT: Let's talk about this deposition and 


SOUTHERN DIST. .CT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY UARE. NEW YORK W&.Y ce 7 4$ao 


lhim 29 


get to that later. Do you want to offer the rest of the 


deposition? 
MR. HC MAHON: Yes. 
THE COURT: The entire deposition of Chladck is in. 
MR. PHILLIPS: The next witness is Joseph Hl. Boland, | 
who will also testify -- 


MAHON: Again, to save the Court's time, that) 


| 
| 


Situation is not referred to in this deposition and I would be 


intending to read most of the remainder of this deposition, so 


I will be agreeable to offering the entire deposition to your 


llonor. 

THE CO'«T: Read the parts that you want in the 
record. 

MR. MC MAHON: Your Honor, you now have the 
Originals of these other depositions before you. 

MR. PHILLIPS: Starting at pare i : Joseph 
H. Boland,a plaintiff herein, having been first duly sworn by 


the notary public, and stating his place of residence as 1918 


17th Street, Port Arthur, Texas, testified as follows. [Exami-| 
nation by Mr. McMahon: 
Ht) Mr. Boland, on January 6, 1971 did you as a member | 


of the crew of the Texaco Illinois sign articles for that 


vessel? 


"A I signed articles for Panama and the West Coast, 
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Was that on January 6, 1971? 

The 6th of January. 

What capacity were you on that vessel? 
Messman," 

Skipping down to line 23. 

Are you a member of any union presently? 
National Maritime Union. 


In January of 1971 were you a member of the same 


Thirty-three years. 


; . : j ‘ ‘ | 
What is your rating or seniority range in the union, 


whatever it was at the time on January 6, 1971” 


"Q 

chairman? 
"A 
"CY 
wn 


"QO 


I was ship's chairman. 
You were ship's chairman aboa’ 1 the Texaco Illinois?! 
In the stewards departinent." 

Dropping now to line 20 at page 5S. 


Aboard that ship you tell me you were ship's 


Yes. 
Were you also stewards' delcrate? 
Department delegage and ship's chairman. 


Would you define for the record what you mean by 


being ship's chairman? 
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"A Well, that's the ship's committee. Consists of the 


ship's committee, one man from each department, ship's deie- 


gate, to represent the crew in union activities aboard the 
ship. 
"Q Besides ‘eing ship's chai-man, you are the steward 
department delegate? 
"A le 
Dropping down to line 25. 
"dQ There came a time sometime after January 6, 1971 


when the vessel was diverted from its articles? 


Dropping down to line 16. 
llow did you learn that she w ar, diverted? 
The old man informed us. 
The olc man, who is he? 
Claybourn. 
Is that Captain Claybourn? 
Right. Captain Claybourn. Ile was master. 
lle told you the vessel was being diverted? 
Yes, he informed the ship's committee." 
Turning now to pave 8, line 6. 
"ay Did anyone, you or anyone else on the part of the 
ship's committce, say anything to the captain at that time 


about the diversion? 
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"A No, we didn't say anything about that, but I wrote 
letters. I wrote one to the port agent in Port Everglades, 
and I wrote one to the port agent in New Orleans, Louisiana. 
l mailed them in Trinidad." 
Turning now to page 10, line 9. 
"~” Did you ask in your letters for auy redress or any 
assistance? id you ask for any help in your letters? 
"A Yes. We asked for a patrolman to meet the ship on 
arrival. 
bad? Did you in those le*ters state that you felt you 
were entitled to money of any ind? 
ee Why, sure. We felt that we were entitled to a 
month's pay, the way w see it. 
"2 You stated that in those letters? 
"A Yes. 
Who signed those letters? 
The ship's committce. 
There were two letters, you told me. 
Yes. One sent to each port agent. 
The port agent --" 
MR. MC MAHON: I object avain to the relevancy and 


materiality. Again, these are not letters sent to Texaco, 


union. 
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and these constitute merely a claim by these men made to their! 
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THE COURT: Overruled. 


MR. PHILLIPS: Line 24. 


The port agent in each of those ports? 
Yes. 
That port agent, by whom was he employed? 
NMU."' 
Dropping down to line 25. 
be When you were prepnrine the letters, did you talk 
to the captain, Captain Claybourn, about the situation? 


a No. All we done, we just stated that -- what we 


were goiny; to do in the minutes of the meeting, and we gave 
him a copy of the minutes." 
Turning now to page 14. 
i Did the captain at any time tell you that he knew 
the ship was going to be diverted before it left Port 
Everglades? 


A No." 


Pare 15, line 18. 


“a On or about the fourth day you said you had a meet- 


ing with the crew? 


A < Pa 
Turning now to page 21, line 19. 


at Were there any ot} +r beefs discussed at this meeting 


except for this diversion? 
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No, I don't believe so." 


Turning now to page 22, line 7. 
low was it brought out? Is there any way to bring 
Did somebody write anything out? 
Somebody gets up and says 'I sot a becf. We are 
entitled to 30 days' pay.' 
eh Somebody presented a beef? 
Yes. 


Who presented it? 


I did. 
You presented it? 


Yes. 


Who did you present it tu? 


A Well, to the whole membership, the whole crew, 
minus the officers." 
Turning now to page 28, at line 24. 
a What was the topic of the vote? What was the 
question at issue? When all the votes are counted. 
"A Well, the question was this. If they concurred 
with the 30 days' pay, that was the question. 
"Q Was that the precise question? 
"A Yes.” 
Dropping now to line 18. 


What was the result of the vote? 
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100 percent. 


In favor of asking for the 30 days' pay? 


Turning now to page 40 -- [I think 1 will skip to 

41, line 20. 

"9 Going back now aboard the ship at the time of the 
Sign-off, was there any discussion -- you told me generally 
that there was discussicn had with the patrolman, the captain 
and the Shipping Commissioner. What did the Shipping Conmis- 
sioner, to your knowledge, tell the patrolman? 

"A He told the patrolman that as far as his instruc- 
tions were that the union crew on the ship didn't have a beef. 

vi Ts it at that point that the patrolman made a call 
to the agent George? 

"hr That's the point, when he informed the captain that 
he wouldn't pay the ship off until he made a call to the 
agent." 

Turning now to page 44, 

Were you at the booth when he made the call? 
Yes. 

Who was with you? 

The other two. 

Murray and Ryan? 


Ryan and Murray. 
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Did he reach the agen: George on the telephone? 


Yes. 
Did you overhear parts of the conversation? 
Yes, I overheard some of it. 
a § What is your recollection of what was said that you 
heard?" 
HR. MC MAHON: Objection, your Honor. He is going 
to testify as to a conversation that I believe he overheard. 
THE COURT: Yes. Overruled. 
(Mr. Phillips continues reading. 
A Well, Tex told him -- 
Bi This is Mr. George that you are referring to? 
"A -- told him to go ahead and pay off, and he would 


consult the union lawyers next day, and I don't know whether 


he consulted the union lawyers or not, but the next day before} 
we left I called New Orleans myself and talked to George and 
George informed me that he would, you know, proceed the beef 
further, and IT also told him that the crew was not satisfied 


the way the beef was handled. 


1 When you say you were not satisfied, who were you 
not satisfied with? 
The whole crew. 
Who were you not satisfied with? 


Not satisfied the way the beef was handled. 
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By the patrolman? 


Yes. 


"Q This is the following day after the sign-off? 


et Yes. [I also told him that I was going to turn it 


Over to the contract enforcement in New York, which I did. 


That's when the lawyers had it. 


(3 That's the legal division of the NMU; is that right? 


bd | Yes. | 
| 


about signing articles off under protest? 


A We signed off under protest. 

“1 You did? 

hs Yes. | 
"Q Whe did you pr-test to? 
ah | Protested to the captain and the Commissioner. 


me) Who delivered the protest? Who was the one who said 


they were protesting? 
"A The ship's committee. 
"0 You said you were protesting? 
be Yes. 
as 5, Who did you say that to” 
wh To the Commissioner and the captain, both of them, 


under protest. 


. 10 "() Was there any discussion at the time, do you recall, 


is? Is there any procedure when you protest that 1 
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know of to be foilowed when you  -otest? 
"A That's all. 
"Q Are there any minutes made of a protest on the 
articles? 
"A Not that I know of." 
Turning now to page 48, line 22. 
id you use the word protest? 
Yes, dvdid. 
You used it to the Shipping Comnissioner? 
Yes. 
You used it i» the captain? 
Yes, and to the union agent 


Dropping to iine 6. 


Did you use i¢ to the union agent in the cuptain's 


th That's where we were signing off. 


agent? 


Yes. 


na 8 That's where you used the word protest to the union | 


Did cach of the other delegates also use the word | 
protest? 
we That's right. 
bs Where was the crew, the rest of the unlicensed crew, 


when you were up in the captain's office? 
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"A Lined up, waiting. 
"a Outside the office? 
eh Yes. 
"e And was the door closed? Could they overhear the 
conversation? 
vA The whole crew could hear. 
mt They heard what was going on? 
tA Yes. 
"t) When each man came to sien off, did each man say he 
was Signing off under protest? 
"A I don't think so. I don't see why they siould. 
You “idn't tell them to? 
No. 
Nor did the union patrolman tell them to? 
"A No, not that I know of. 
"9 Was there any discussion that you or the patrolman 
had of which you are aware with the other unlicensed crew 


members before they signed off the articles? 


"A Was there any discussion? 


"0 Or that the patrolman had that you know of or that 
you had with the other unlicensed crew members. 

"A No. 

ab} i, Well, did you inform each and every one of the other 


crew members before they signed off that they were signing off 
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under protest? 

es Yes. 

"™ You told them this as they came in? 

a) Vees 


ia You told them this? 


a O Personally? 

A Yes. 

"ay Were you the only one that told them or did the 
other delegates tell them? 

"A Tit other delegates told them too. 

"_) Did you tell them? 

a Yes." 

Turning now to page S58, line 19. This is examina- 
tion by myself, your Honor. 

"”) When the master told you that they were going to 
divert the vessel, did he ask your permission to divert the 
vessei” 

"A No. 

") Did you ever tell the master or anyone that you 
would refuse to accept the 30 days, an extra 30 days' pay 
after the diversion of the vessel, that you would refuse to 
accept it, did you ever tell anyone you wouldn't take it? 


ii, No. 
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Did you ever give up any right to those 30 days? 
"A No. 


"”) When you signed off the shipping articles, did the 


Shipping Commissioner tell you that by sisning off you were i 
giving up any rights to the 30 days' pay? | 
"A No, he did not tell me that. 
"() Did the Shipping Commissioner at the time of signing | 
off read anything to you about giving un any rights? 
"A No. 


a Did anybody at the time of sign-off read anything to 


you about giving up any rights? 


5 No. 
de 3 Did you ever intend to give up any rights when you 
d y § if g 


Signed off? 


the wages that you earned on the voyage and nothing else? 


of That's what we -- that's all we intended to do. 
2 So far as you know, did any of the crew members, 


including the other members of the committee, ever come up 


to you and say that they were willing to give up their right 
to that 30 days' wages? 
7A No. 


"() So far as you know, was there any other crew member 
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"Q When you signed off did you intend to sign off for 


ihlin "Boland 
at the sign-off told that they were giving up their rights to 
the 36-day wages? 

ui No. 

a Were you present during the sign-off? 

"A Yes. 

“ Were you present when each and every unlicensed crew 
member signed off? 


WA 


A Yes. 
"0 Did the Shipping Commissioner read any statement 


the shipping articies to any of the other crew members? 


"A He didn't read anything. 


"ny Did he tell any of those crew members that they were 
giving up any rights it the time of the sign-off? 


mh No. | 
"Q Did any of the unlicensed crew members tell the | 


Shipping Commissioner or anybody else there in the master's | 
office that they were Willing to give up any rights that they ! 
may have had for those 30 days' wages? 

"A No one stated it. 

ei), Did anyone in your presence say that in exchange 


for remaining aboard the vessel and continuing on the payroll 


they were giving up the right for 30 days' wages? 
Page 65, line 9. still examination by myself. 
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") Did the Shipping Commissioner at the time of the 


sign-off ask you or any other unlicensed member of the crew 
to read any portion of the shipping articles before signing 
off? 

"A No. The only thing thet the Comr.issioner read to 
us, he doesn't read anything. 

"Q I am talking about the sicn-off, at this particular 
Sign-off. Did the Shipping Commissioner ask you or any other 
crew member to read before you signed off any portion of the 


articles? 


That is all | have to offer on this deposition. 
WR. TiC MAHON: Your Honor, may J] read this particu- 
lar witness' deposition? 
THE COURT: Yes: 
MR. MC MAHON: Bepinninge on page 4, your Honor, of 
my examination of this witness, line 17. 
"Q What 1S your age? 
"A Sixty-four. 
Can you tell me the extent of your education? 
Sixth grade. 
Can you read and write English? 
Oh, yes." 


Paye 5, line 
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i Were you a member of Group 1 or Group 2 at that 


Group 1. 
Is that the higher seniority rating in terms of job 
Opportunities? 
Yes, that's right. 
You are today a member of Group 1? 
res," 
Page 6, line 10. 
Were there two other deleyatcs? 
"A Two others, one for the deck department, one for 
the engine room. 
Who was the deck department delegate? 
The deck department delegate, I forget his name. 
1) Does Murray refresh your recollection, Robert 
Murray? 
"A No, he wasn't deck delegate. 
Albert Ryan? 
Yes, engine room. 
Albert Ryan was the -- 
ingine department. 
Was Murray the deck department delegate? 
Yes." 


Page 8, line 13. 
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Did you retain copies of those letters? 
The captain got a copy of the minutes of the meeting 
"Q Did you reiain copies of the letter you mailed to 
port agent? Everglades? 
"A No. 
"0 Or in New Orleans? 
"A You could get a record of it in New Orleans, yes. 
should have copies of the letters on the ship, in the 


s records on the Illinois. 


, j 
"e) Can you tell me now what the nature of those letter; 


"A Well, we just informed the two agents, one in Miami 
and the other in New Orleans, we informed them in that manner 
that the articles as far as we were concerned had been broken 
by the company. 

“a Did y request anything in those letters? 

"A We requested a patrolman on arrival in Taft. 

In what manner did you complain that those articles, 
so far as you were concerned, were broken?" 

MR. PHILLIPS: 1 withdraw my objection. 

(Mr. McMahon continues reading.) 

nh Well, for the simple reason that I have been in 
that racket a good many years, and I have signed a lot of 


articles in wy life, and the Commissioner says the articles 
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2 wasn't bronen. | 
3 | a No, you mentioned to me that you sent letters | 
4 | Stating that the articles were broken. Based upon what? | 
5 | ie That was our opinion about it." | 
6 Page 10, line &. | 
7 | ™) Were those the only facts v which you based your 
8 conclusion that the articles were broken? 
9 | oh Yes. 
10 a ' Who signed those letters?" | 
| 
11 Line 20 of page 10, your Ilonor. | 
12 "ad Who signed those letters? 
13 jj "A The ship's committee." | 
14 | MR. PHILLIPS: That's been read in. | 
15 || MR. MC MAHON: I con't have that one. It was 
16 skipped from 18 to 24. | 
17 MR. PHILLIPS: No. That was read in. Right chro 
18 to page 11, line 3. | 
19 MR. MC MAHON: Page 12, line 6. | 
20 "ay Did you retain a copy of those minutes? | 
21 "A They were on the ship, in the ship's records. When | 
22 I leave a ship, I am not going to carry the ship's records | 
23 with me. That stays on the ship." | 
2A MR. PHILLIPS: Why don't you read my comment to | 
25 Clarify it for the Court. | 
| 
! 
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MR. MC MAHON: They are not -- 
THE COURT: Where are you reading? 
7 


MR. MC MAHON: Page 12, the question and answer, 


line 13. 


"Q Those are not records that belong to the company? 


si That's right, they are union records. 

"ad Between the time you left Trinidad and the time 
arrived --" 

Pause US. “Lina a: 

i 2 Between the t°me you left Trinidad and the time 
arrived at Taft, did you have any meetings or discussions 
about the articles or the breaching of the articles?" 

MR. PHILLIPS: If I may imnake a correction, the 
question should read “any more meetings." 
(Mr. McMahor continues reading.) 

"QO -- any more mectings or «discussions about the 
articles or the breaching of the articles? 

ofA, That's when we had our meeting, after we left 


Trinidaa. 


™) You mentioned before minutes of a meeting. 
"A Yes. 
") This meeting occurred after you left Trinidad? 


"A That's right. 


") llow many days berore you. ,ot to Trinidad did you 
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find out the ship was going to be diverted? | 


3 "A llow many days before we found out? 
4 "a Before you got to Trinidad, how many days before you 
\ 
| . . - * ° . 
5 || docked in Trinidad, between the time you found out the ship 
6 Was going to be diverted and the time the ship docked in | 
| | 
7 | Trinidad. 
8 | K We knew the next morning the ship was diverted. | 
9 *) The next morning, from when, in relation to what? 
| | 
| 
| ‘ : - a 
10 | "A The next morning ufter we left Port Everglades. 
1] "Q Which is what? January 7th or January 8th? 
12 | "A January 7th. 
| ") iow did you know that? 
4 | "A The captain informed us. 
| 
- | 
15 "Q When did you get to Trinidad? 
: | 
16 "A Four days later. 
; 7 "Q When the captain advised you that the ship was 
18 going to be diverted, did he advise you how he learned it 
| 
19 was going to be diverted? | 
20 | "A lle received a cablesram from the company, I tee 
21 baat : ; 
| He didn't tell us his business. 
| 
= | "Q You don't know? 
3 | "A No, but I presume he received a cable from the 
| 
company." 
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" Rxcept for the delegates’ meeting, you had no meet- 


ing with the crew before you left Trinidad? 

"A Not before we left Trinidad. 

me) Did you have Only one meeting with the delegates up 
to the time you got to Trinidad? 

"A That's right. With the delegates, when we decided 


we were going to write to the port agents. 


"o llow many days after you were ont of ‘vrinidad did you 


this meeting? 
"A I would say about the day before we in. About 
days later, after we left Trinidad." 

Page 15, iine 21. 


How were those meetines called? 


llow were they what? 
llow were those meetings called? 
The ship's chairman called the meetings. 
How do all the crew members find out that a mecting 
is to be called? 
si) Posted on a blackhoard. 


Where is the blackboa d? 


In the mess room, back aft, 
The crew mess room? 


ras 


Are there any instructions or pamphlets or manuals 
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published by the union with regard to the holding of those 


meetings? 

"A Yes, certainly. 

"ay low many publications are there? 

"A I imagine just about every man on the ship has a 
copy of the agrcement. 

ig, It is an agreement? 

"A And the shipping rules. 

"OQ In addition to the agreement, is there a cet of 
Shipping rules? 

uh 


"1 Who publishes them? 


"A The NU." 

Your Honor, I presume I can stipulate with counsel 
that wherever the letters NMU are mentioned it means National 
Maritime Union. 

MR. PHILLIPS: So Stipulated. 

(Mr. ifeMahon continues reading. ) 

"ry When you were writing in the letter or letters, did 
you actua..y prepare the letters yourself or did one of the 
Other delegates prepare them? 

"A All three of us was present when we were writing the 
letters. 


") Who did the actual writing? 
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Ryan, I believe it was. 
In preparine the letters did you refer to any other 
documents or other materials? 
"A Only the articles. 
Only the articles? 


La Yes. 


") Did you see or were you in uw position to sce any 


manual or book which would tell you when articles were broken? | 


"A No. 
"Q Are you aware if the NMU has any publication, manual | 
or book which would tell you the circumstances under which the} 
articles are breached? 
"A Publication, yes. 
Page 18, line 4. 
When the meeting was called, who directed the 
meeting? 
I have forgotten who was the ship's chairman. 
You told me you were -- 


Chairman of the meeting. 


You were ship's chairman 


I was ship's chairman but I can't recall who was 


chairman of the meeting. 


"@ Did you play a role in the meeting? 


"A [ recall the meeting to -- [ called the meeting to 
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order, and the meeting chairman is elected by the membership. 

") Is there a different meeting chairman elected for 
every meeting? 

vA A lot of times the same man doesn't act as meeting 
chairman, every meeting. 

"Q low would you determine for this particular meeting 
who was to be elected meeting chairman?" 

There is no answer to that question, your Ilonor. 


Page 20, line 6. 
u > 


But you were prescnt throughout the meeting? 


Yes, 

Do you recall what was discussed at the meeting? 
What? 

)o you recall what was discussed at the meeting? 
I wouldn't even attempt to state what was said at 


the meeting. I don't see where that is -- 


Then counse] an interjection, "You don't recall. 
How long did the meeting last? 


About 30 minutes. 


Were there any subjects discussed at the meeting? 


Not too many. 


Was the meeting called for any one purpose or many 
purposes? 


ih We have a meeting on offshore trips, one roing and 
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one coming, all the time. 

"gQ Was this a scheduled meeting, in any event? 

"A It was. 

as This meeting was goine to be held whether there was 
a diversion or not? 

"A Regardless of anything, yes. 

"Q Was one of the discussions at the meeting this 
diversion? 

"A That's right. That was the main issue. 

") Would you call this diversion or the discussion of 

discussion, of a beef, would it be proper to say that? 

Be As far as I am concerned, it is a beef. 

") Would you define what you mean by a beef. 

i) Well, a beef is this. The way we refer to it any - 
way. Say, for instance, now I vo out there on the deck and 
I work an hour's overtime and they dispute it. That's what 
we call a beef. And in this particular case here, we are 
beefing about breaking -- about a breaking of the articles. 

"Q A beef is a complaint? 

"A That's right. 

") Can you tel] me the procedure at the meetine dis- 
cussing this beef on the diversion?" 


Then there is a series of objections: 


PHILLIPS: Do you still want that in the record? 
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MR. MC MAHON: I will withdraw that. 


Withdrawn. Page 24, line 25. 

"a All the people at the tectineg asked questions; is 
that correct? 

"A When the letter was read to them, each member had a 
right, if he wanted to, to get up and say what he thought 
about it. 

"Q Did certain crew members or did all the crew members 
get up and Say sorething about it? 

"A Not all of them. 

no Some didn't? 

ESA When the vote was taken, it was 100 percent. 

7) We will get to the vote. The vote was taken after 

got up and discussed the letters? 

nN Yes. 

") Certain crew members got up and had something to 
ask or something to say about the beef? 

"h They didn't ask about it. They just stated their 
opinion. 

") Do you recall] how many opinions were given? 

"A No. T don't; 

"O Were those opinions written down? 

No. 


There were no notations made of those opinions? 
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Page 27, line 12. 
There are minutes of those meetings taken? 
Yes. 
Is that taken by the recordine secretary? 
Yes. 
Who does the typing of the minutes? 


Mostly the steward. 


The steward? 


That's on most ships. 
"| Are copies of those minutes forwarded to the company | 

in addition to being kept in the union file? 
"A The only copy of the minutes, the only man that is 
entitled to « copy of the minutes, is the captain of the ship,! 
and he is the agent for the company. So you could Say that 


it is given to the company on record because the Captain is 


agent of the ship. 

He is given a copy of the minutes? 

Yes, all the time." 

Page 30, line 23. 

Did you have any further conversation with the 
captain before the ship docked in Taft regarding the diversion 
beef? 


Before the meeting was over and the minutes had been 
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typed out, I turned the minutes over to the captain." 


MR. PHILLIPS: May we have that corrected, your 
Honor? Please reread it. You said before -- 

MR, MC MAHON: I withdraw what I just read. 

THE COURT: What page are we on? 

MR. MC MAHON: Page 31, your Ilonor, the answer at 
the top of the page, line 2. 

si | After the meeting was over and the minutes had been 
typed out, I turned the minutes over to the captain." 

Page 32, line 8. 

") rhis vessel arrived at Taft on what date, do you 
recall? Would January 21st be a correct date of arrival at 
Taft? 

"Mr. Phillips," counsel for the plaintiff, "We can 
so stipulate. 

"0 Do you remember what time of day the vessel arrived 
at Taft? 

"A What kind of day? 

What time. 

"A It was, as well as |] remember it, it was late in 
the afternoon. 

si When the vessel tied up at the dock, did anyone 
from the union come aboard? 


7h Yes, the patrolman came aboard. 
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What was his -- what was the patrolman's name? 


His name? 

Yes. 

Maurice. 

That is his last name, Maurice? 

¥es.. 

)o you know what union hall of the NMU that patrol- 
from? 

What hall he came out of? 

Yes. 

New Orleans. 

The New Orleans hall? 

"A Yes. 

"”) Did there occur on the same day a sign-off of the 
articles, on the same day the vessel docked, did you sign off 
the articles? 

"A ¥es. 

ye 0 Did the sign-off commence prior to the patrolman 
coming aboard? 

a,’ No. 

80) Did the patrolman come aboard immediately upon 
docking? 

"A No. The Commissioner was there first. We wouldn't 


pay off without the patrolman coming there. 
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"” In that time did you have any discussion with anyone 


regarding this beef? 


"A No." 
Page 34, your Honor, line 3. 


") Were you asked to sign off before the patrolman got 
on board? 


sa Yes. They sent for us to siin off. We wouldn't do 


i 
| 
| 


Woulg you tell me how they asked for you to sign 


| 
| 
They sent the quartermaster back to the crew to tell 
the crew to come up and sign off 2nd pay off. 
ap 8, Where did you sign off and pay off?" 
Then there is an insert, we are now on the Texaco 
Nebraska, here, indicating. 
my Which is in the midship house of the tanker?" 
MR. PHILLIPS: Why don't you put in my comment? 


“AR. MC MAHON: Indicating the master's office. 


Which is the midship house of the tanker? 


Yes. 


You said the [llinois was the same type ship as the 
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Nebraska? 
7h Yes, the same type. 


"Q When the quartermaster came back, did yo. refuse to 


go forward or did someone go up to see the captain? 


"A The crew wouldn't go forward. 
"dQ It is the captain, not the Shipping Commissioner, 
that requested you to sien off? 
"A The captain sent him back. 
llow was the captain advised that you were refusing 
off, if you know? 
How was he advised? 
as Did you go up forward or did the quartermaster ¢o 
back? 
"A Didn't anyone go up to tell him that we wasn't 
Signing off until a patrolman come. Ile knew that anyway. 
“Q How did he know that? 
"A Well, he had the minutes of the meeting as to 
procedures. 
"~) When he scent the quartermaster back to request that 
you cone forward to sign off, no one came forward? 
"A No. 
al No one advised the captain that you weren't Foing 
to come forward until the patrolman cane aboard? 


ee Not until the patrol: ain came." 
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MR. PHILLIFS: The objection is withdrawn. 
(Mr. McMahon continues reading.) 


"CG After the quartermaster first came back to ask you 


to sign off, did you advise the captain in any way that you 


weren't going to sign off before a atrolman came aboard? | 
| 
"A No, we didn't go up there at all. No one went up 
there. 
a Not one crew member went up? 
ba No. 


"Q Did you see the Shipping Comnissi-ner before the 
patrolman came aboard? 

"\ No. | 

~~ You didn't have any discussions with the Shipping | 
Commissioner? 

"A No. 

"f) When the patrolman came aboard, what were his 


activities, if you know?" 


Then there is an objection. Then there is another | 
question put to the witness, line 13, page 36. 


a Do you know what the patrolman did when he came 


aboard? 


"A Well, the patrolman came back to the crew's quarters 


to get the ship's committee and came up to midships. | 
“1 You were one of the ship's comnittee? | 
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"A Yes. 

"Q When you got midships, what occurred? 

"A Well, we told him what our beef was, and he read 
the m_nutes of the meeting, which he already had anyway, and 
he informed the captain and the Commissioner that we wouldn't 
pay off until we settled the beef. 

"ay lle had a copy of your letter when he came aboard? 

“A Yes. lle read the letter before that. No, he 
didn't have it with him. The letter was down in the hall, 
but he had read the letter. 

i 8 He told you that he had read the letter? 

ie Yes. 

Did he tell you when they received the letter? 


No, he didn't. 


, 


"ty Did he tell you if anyone else read the letter? 


ne | ile didn't say anything about that. 


bid 9 lle didn't tell you that? 

"A No. 

9) Did he have anything to say about the contents of 
the letter? 


"A No, because the minutes of the mecting is contained 


about this beef, same as the letter anyway. 
"Q Did he tell you if he felt you had a valid heef? 


uN No. lle didn't say that. 
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"a He didn't say that? 

"A No. He just informed the Commissioner and the 
captain that we weren't paying off the ship until he con- 
sulted Tex George, the agent in New Orleans. 

ye) liad anyone at that point signed off the articles, 
any of the unlicensed crew? 

NO. 

Who was the Shipping Commissioner? 

I don't know who he was. They got it in the vessel 
there, I reckon. 

ay Does the name Ball refresh your recollection? 

"A It could have been. 

“ih Wilbur Ball? 

a It could have been. 

a You know that he is the Shipping Commissioner 
was at that time in New Orleans? 

"A lle paid off, so presumably he is the Shipping 
Commissioner. 


Q Was there anything said by the Shipping Commissioner 


or the captain to either you or the patrolman regarding the 


bee{?" 
The question was then further amended at line 8 
to read "that you know of." 


The Shipping Commissioner informed the patrolman 


SOUTHERN DIS «ICT COURT REPORTERS, U.S. COUP THOt'SI 
FOLFY WIARE NEW YORK NY ny TTT) 


"Boland 


we didn't have any beef on the articles. 


"Q Is that all he said? 
That's all he said. 
Did he say anything else? 
No. 
pis 8 He didn't talk about the attached rider of the 
articles, or anything like that? 
"A No, there was a rider on the urticles. 


dl But that had nothing to do with this, that had to 


do with the officers, the rider? 

"A The rider, you know what a rider is, it is an 
agreement between the crew and the master. 

es 8 This rider that you are referring to, did that have 
anything to ¢o with the unlicensed personnel? 

"A It certainly did. 

") What was the rider? 

"A You got that there. 

"QO fhat rider was a description of the voyage; is that 
right? 

"A Yes." 


Your Honor might note at that point that the 


witness is referring to the description contained in 


Defendant's A in evidence. 


"() You referred to the document [ have here which 
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indicated a rider. You pointed to this document. 
hs) Yes. 
"ay Could you tell us what this document is?" 


I withdraw the last question. 


MR. PHILLIPS: The last thing you have is page 40 


AR. MC MAHON: Yes. Page 41 is the next page. 
Is it the letter --" 
line 4, page 41. 
it the letter? Tell me what it is. 
Yes, this is the letter we wrote. In other words, 
we quoted the articles here. 
") This is the letter you wrote? 


st | Yes. 


bad This letter is dated January 31, 1971, at Baltimore, 
Maryland. 
"A Yes. 


oO And it is signed by, besides yourself, Mr. Ryan and 


Mr. Murray? 


A Yes. 
Who prepared this document? 
All the three of us prepared it. 
Who typed it? 


| believe ir. Ryan did that. 1 think he done the 
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writing." 
Page 42, line 10. 


Do you know this agent? Iliad you ever met him 


Yes, I had sailed with hin. 
How long has he sailed? 

low lone has he sailed? 

Is he an old-timer? 


Oh, yes. 


"Q How long, if you know, was he the union agent in 


New Orleans? 

"A He has been down there six years. 

0) Before that he sailed? 
Before that he was in Galveston. 
As a union agent? 
Yes. 
llow long was he union agent before January 1971? 
Oh, seven or cight years, at least that. 
And he sailed before that? 
Yes. 


s 


Do you know this patrolman Maurice? 
No, I know him when I see him, that's all. 


Was that the first time you had met him, when he 


aboard this vessel? 
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Yes. 

What is his age, approximately? 

llis age? 

Right. 

Oh, I imagine the late thirties. 
"Q You don't know how long he was with the union? 
a No. 


"a Following the discussion with the Shipping Commis- 


Sioner did the captain have anything to say? 


"A The captain didn't have anything to say. 
"Q The captain didn't say anything, as a matter of 
fact? 
ren No. 
"Q It was at that point that the union patrolman made 
the telephone call? 
"A Yes. 
Did he have to leave the ship to make that call? 
lle went to the dock." 
Pare 45, Line 19. 
What is the contract enforcement? 
a That's to settle beefs between the company and the 
union. I[t is kind of a legal department, but there is no 
lawyers involved in it." 


Pane 46, 
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"() Have you signed articles before? 

"A Yes. 

"Q About how many times? 

I don't know. Maybe 1,000 times. [I don't know how 

many times. I signed at least 1,000 times. 

") Did you ever sign articles off prior to this 
occasion under protest? 

"A No, I can't remember of ever running into anything 


like. this. 


"QO Not like this, essarily, but if there was a 


Situation where you didn't think they were giving you the 
right money, that you earned, you would protest? 
aN Yes. 
") Did you ever protest as far as you recollect again, 
not necessarily referring to a situation like this? 
seh" Never got shortchanged. 
Ad 9 You never had to sign off articles as far as you 
recall under protest? 
A That's right. 
Prior to this occasion? 
Yes. 
"O) Since this occasion, have you signed off articles 


under protest? 
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"ad When you came back From the telephone booth to the 


ship, did the patrolman participate in the discussion about 


Signing off under protest? 


pi lle told the Commissioner. 
lle was the one that told the Comnissioner? 
Yes. 
That is Patrolman Maurice? 
Yes. 
the captain present when you toid the 
Commi 


Yes. 


Were you present? 

[ was present, yes. 

What did the Commissioner say? 

lle says okay. 

He said okay? 

¥es, 

Then thereupon the sign-off commenced? 


The sign-off paid off. 


Do you specifically recall the word protest being 


used? 


Yes. 


You do? 


Yes. 


SOUTHERN DIS.. ICT COURT REPORTERS, U.S. COURTHOL'S} 
FOLEY .WARF, NEW YORK NY Tube 


Lhlin 


"Boland 


Your answer is clearly yes? 


Yea.” 

Page 51, line 

Nid the union patrolman tell them? 
I don't think he did. 

You don't know that? 

I don't know about that. 

After you signed off the articles, did you 
ship? 

No. 

You remained on the ship? 

Yes. 

At the same rate of pay? 

That's right. 

In the same capacity? 

Yes. 

Your capacity was messman? 

Yes. 

How long did you continue to sail on that 
L pot -off April 22nd. 

Of 1971? 

Yes, 1971. 

What was the reason you vot off? 


Got off for vacation. 
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") Then you came back to the ship after vacation? 

"A =—s-No. | 

"?d Why didn't you return to the ship?" | 
AR. PHILLIPS: Your Honor, 1 press this objection. 


By now it is totally irrelevant, we are far -- 
MR. MC MAHON: I will withdraw it from the time he 


left the ship, your Ilonor. I think it is relevant up to the 


time he left the ship. 
MR. PHILLIPS: I didn't make any objection up to 


the time he left the ship. 


MR. HC MAHON: Page 54, line 9. 

"”) ir. Boland, referrinp to this document marked as 
Defendant's Exhibit A, the concluding paragraph states that 
'The Texas Company consulted the office of the Chief Shipping 
Commissioner at the Port of New Orleans.' [1 goes on from | 

| 
there. 

"A Yes. | 

"” What have you to say about that statement in that 
paragraph of your own knowledge? 

A Well, when the Shipping Commissioner come aboard, 


before he ever come aboard, he knew we had a beef on the 


Ship. Ile was bound to have been notified by the company. 


Otherwise how would he know about Le? 


i) How were you aware that he knew there was a beci | 
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on the ship? 
"A low else would he know about it?" 
MR. PHILLIPS. Will you accept my stipulation? 
MR. MC MAHON: I am prepare.) to read it, your 
llonor. Counsel for Mr. Boland stated on the record that 
"IT am prepared to stipulate that this was an assumption on 


the part of the witness and that he has no direct personal 


knowledge, if you will accept such stipulation," which I am 


Willing to do. 
The question continuing, page 55, line 22. The 
next sentence reads: "The company ruled that there was no 


violation of the articles." 


MR. PHILLIPS: I press my objection on thut, that 


this constitutes a legal conclusion on the part of the 


company. It could not conceivably be binding on anybody. 
THE COURT: Just a minute. tet me see if I can 
figure out what's happening here. You are reading from 
Exhibit A? 
MR. MC MAHON: It was being read into the record 
MR. PHILLIPS: I will withdraw my objection. It 
is obviously self-serving. It can go in. 
THE COURT: I just would Like to understand it, 
give ie a chance to assimilate what is here. 


PHILLIPS: He is reading from a portion of a 
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letter written by the seamen through their union representa- 


cive to the union, which, among other things, indicated that 
the "Company ruled that there was no violation of the 
arvticies." 

Obviously if they had not expressed such an opinion, 
we wouldn't be here, so I think I can withdraw the objection. 

THE COURT: All right. Proceed. 

MR. HC MAHON: Your Ilonor, TI mark a copy of that 
letter for identification and '? would offer it. 

MR. PHILLIPS: tWHere is the one used at the deposi- 
tion, Defendant's A, that you are talking about, the original 
document signed by the crew. 

MC MAHON: The letter referred to, your Honor, 
I ask that it be marked for identification. 
THE COURT: Defendant's B. 
(Defendant's Exhibit B marked for 
identification.) 

MR. MC MAHON: I offer it in evidence. 

THT: COURT: That is a letter -- 

MR. MC MAHON: A letter by the plaintiff who was 
testifying together with two fellow union employees to their 
union, National Maritime Union headquarters, here in New York 
City. It is dated January 30, 1971. 


MR. PHILLIPS: January 31. 
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MR. MC MAHON: 1971. I would offer that letter 


for all except the third from the bottom paragraph, your 
Honor, which goes into the Texaco Georgia a.fair, which my 
position is that it is irrelevant and immaterial on this 
trial. I would offer the rest of the letter into evidence. 

MR. PHILLIPS: Your Honor, I have no objection to 
the receipt of the letter. I do object to any exclusion. 

On the question of the Texaco Georgia, the evidence 
will show that confronted with an identical situation several 
years prior to this, the company, in that case requesting the 
advice apparently of a different Shippiny Commissioner, 
promptly paid the beef, promptly paid within 50 days pursuant 
to the statute. 

The law is clear, and I have the authorities which 
I will cite in my brief, that where the company has knowledge 
of the state of facts and the law applicable to those facts, 
and they act in disregard of their knowledge of the existing 
law, then that action could constitute the type of arbitrary, 
Willful and unreasonable conduct such as would warrant the 
imposition of the penalty of two days' wages fer each day 
that payment is delayed, as provided for y § 3,0. 396, 

I have the citation. In fact, I have the entire 
case with me. 


THE COURT: You mean 594? 
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MR. PHILLIPS: 596. It is Sect 1 596 which 


contains the provision for payment of two days' wages for 


each da, that payment is delayed. 


The authority that I cite to the Court is Venidas 
versus United Greek Shipowners Corporation, 168 Federal 2nd 
681, decided by the Second Circuit in 1943. 

In that particular case there had been deductions 
made by the shipowner pursuant to an alleged collective 
bargaining agreement which had been challenged by its crew 
members and litigated adversely to the steamship company, 
and, nevertheless, subsequent to that litigation they once 
again continued to deduct the monies, they were foreien 
seamen, and the Court there held: "As defendant's officials 
knew of these decisions, defendant, if it was to avoid 
liability under 46 U.S.C.A 596 and 597, had a heavy burden 
to show that the refusal to pay had sufficient cause." 

The Court concluded that in this particular case 
they had failed to meet that burden. I submit that any 
evidence of prior conduct with respect to the application 
of 594 by this company is relevant on that issue. 

MR. MC MAHON: I certainly don't believe it is, 
your Honor. I thisk the evidence will show that by far, as 
I have just been reading, these union -- this union is a 


very powerful union, had far more knowledee of this situation 
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aboard the ship and this section than the company did. 

THE COURT: What paragraph are we discussing in 
this letter? 

MR. MC MAHON: Third from the bottoua, your ilonor. 

THE COURT: Can I just read the paragraph, please? 

(Pause.) 

THE COURT: Yov want to submit this Defendant’ 
with that third from the last paragraph -- third paragraph 
from the bottom omitted? 

MR. MC MAHON: Excluded, your Honor. 

fiE COURT: You say it eoes to whether they oucht 
to be required now to pay a penalty? 

MR. PHILLIPS: Yes, your llonor. 

THE COURT: Overruled. 

(Defendant's Exhibit B for identification 

received in evidence.) 
THE COURT: The objection to the admission of that 


paragraph is overruled. 


MR. PHILLIPS: I had no objection to the offer. 


MR. MC MAHON: ‘May [T just note for the record that 
it is the position of Texaco here that if the claimed provi- 
sions of 594 are paid, they in itself are the penalty, are 
a penalty, without anything more. 


THE COURT: Let's not arvue it now. 
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(Record read.) 

THE COURT: The objection has been withdrawn and 
the letter in its entirety has been admitted. 

WR. MC HAHON: Page 56, line 15. 

Tne letter says, "The company ruled that there was 
no violation of the articles." What did you mean by that 


Statement, when this letter was sent? 


"A Well, I mean, my opinion, what IT mean is, the way 


it, my opinion is that the company just tried to get 
out of paying this money, the 30 days' pay. 

"a When you used the word ruled -- 

“A They are the ones that ruled it out. 

"Q When di’ they rule it out? 

at The Commissioner ruled it out. The union ruled it 
out. ‘That's why we turned it over to this gentleman here. 
(indicating his counsel.) 


"”) In addition ts the company, meanines Texaco, you 


also said the union ruled it out anu the Shipping Commissioner 


ruled it out; is that correct? 

WA Yes. 

"() When and how? What were the circumstances under 
Which you say here that the company ruled it out? Do you 
follow ne? 


ai What are the circumstances? 
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"Q What did you mean by the company ruled it out? 


When and where did they do it? 

"A Well, they didn't pay us, so they must have ruled 
it out. 

"Q In other words, your only conclusion that the 


company ruled it out was on the basis that they didn't pay 


you money? 
"A That's right. I can't see any other reason. 
"Q Nothing was said to you? 
bd 38 No." 
Top of page 58, examination by Mr. Phillips, your 
Honor, beginning at line 6. 
So far as you know, is Tex George an attorney? 


Is he an attorney? 


Was the captain of the Texaco Illinois an attorney? 
No." 


Page 61, your Honor, returning to mv examination, 


1) Was this a standard set of articles? Would you 
know what a standard set of shipping articles is? 
"iN Well, there are intercoastal artic!es. 


“| Had you signed this type of articles before? 
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I have signed many of then. 


About how many? 

About 500, I reckon. 

Intercoastal? 

Yes. 

There are foreign articles for foreign ports? 

is ' Some of them could be. [It all depends on the 

rider that is put on the articles. 

That rider is a voyage description? 

Yes. 

Whether they are intercoastal or foreign, the 
basic articles are the same form of articles, aren't they? 

As far as the articles itself 

Whe prepares those articles? 

The Commissioner. 

The Shipping Commissioner? 

Yes. 


That is the United States Government. 


no? 


"Q Texaco did not type up those articles except for 


the rider? 


A The rider. 
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But the riders themselves, that is a Government 


Yes. 
Does the Governnent form contain any kind of 
release when you sign off those articles? 

| Yes. It states you are signing off the articles 
at the final port of discharge." 

Page 64, line 20. 

Jt8, Do you have any knowledve one way or the other 
whether the agent George or the patrolinan Maurice or anyone 
from the Maritime Union consulted an attorney prior to the 
time of the sign-off regarding those letters? 

mA No. 

") Is your answer you don't have any knowledge? 


7h I don't think they would. 


“a You don't know? 
"A I don't know. 
"gQ One way or the other? 


No” 


Page 65, continuing on line 21, which is still my 
examination, your Ilonor. 
"y) Ilow long have you been going to sea, Mr. Boland? 


"A Forty years. 


70) ilow long for the National Maritime Union? How long 
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have you been sailing as a member of the NNU? 
"A Thirty-three years." 
Your Honor, that's all [I have. 
MR. PHILLIPS: At page 31, line 7, your Iloner. 
O) When you gave the minutes to him, did you have any 
discussion with the captain? 
A Well, no, I didn't have no discussion with him. 
Only just said that's the feelings of the crew. 
i What did the captain say, if anything? 
"A The captain didn't have much to say about it. 
de Did he say anything? 
He said he didn't think we would get it. 
Did he tell you why? 
No. * 
That's all I have of this witness. The next 
witness is Verner Claybourn. 
MR. MC MAHON: Your Ilonor has the original of that 
transcript. 
THE COURT: Yes: 


MR. PHILLIPS: Starting at pape 3, line 1. Verner 


Claybourn, 3601 Memorial Boulevard, Port Arthur, Texas, after 


having first -- been first duly sworn by the above named 
attorney at law, was examined and testified as follows. By 


Mr. McMahon. 
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Would you state your full name, please, sir. 


Verner Claybourn. 

And your present address? 

3601 Memorial Boulevard, Port Arthur, Texas. 

By whom are you presently employed? 

Texaco. 

In January 1971 by whom were you employed? 
Texaco, Ene. 

In what capacity were you employed with Texaco? 
Master. 


That's another word for captain? 


Captain, that's correct. 
In January 1971 of what vessel were you master of? 
The Texaco Illinois." 
Turning now to page 8, line 23. 
"9d Now, do you remember a patrolman that was on the 


vessel on January 21, 1971 during the pay-off? 


"A Yes, there was a patrolman present. 
Vo you know Thomas Mauricio? 
I recall him, yes. I know who you are speaking of. 
Was he the patrolman that was aboard the vessel on 
that 
Yes. 


vo you recall that there was a delay in the pay-off 


SOUTHERN DIS: ICY COURT REPORTERS, U.S. COURTHOUSE 
FOUL SHARE, CHEW YORE NY 


Thin "Claybourn 


because lir. Mauricio had to go out on the dock to make a 


phone call? 
"A Yes, I recall that. 
"eg Did you have a conversation with Mr. Mauricio before 
| 
he went out on the dock to make that phone call? 


"A Yes, we conversed. 


i) Yo you remember at that time Mr. Mauricio raised 


With you the question of whether or not these crew members 
were entitled to an extra 30 days' wages by reason of the 
breach of articles? 

"A Are you askin me if I remember him raising that 


question? 


a I don't recall him raising that question to me. 
i Was that question raised at any time by anybody 


prior to that pay-off, before the pay-off started? 


WA Not that I recall. 


All right. Isn't it true that prior to the time 
that Mr. Mauricio went out on the dock to make the phone call, 
that there were no grievances with respect to any working 
conditions or any overtime or any discharges aboard the 
vessel? Isn't that correct? 


"A There were no grievances? Would you state that 


again, please?" 
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It was read back. 


There were no grievances? 


That's right. 


And 


when the 


term -- and when you use the term no 


grievances, you mean that there were no disputes between the 


company and any of its unlicensed crew members arising out of 


the collective bargaining agreement between Texaco and the 


National Maritime Union; isn't that correct? 


"A There were no grievances that I was aware of. 


i And then there came a time after a discussion with 


you that Mr. 
call, and the 
that correct? 
"A The 
correct. 
*O) And 
With him, any 


ua The 


Mauricio 


pay-off 


when he 
further 


Only con 


went out on the dock and made a phone 


was delayed until his return; isn't 


was delayed until he returned, that's 


returned, did you have any conversation 


conversation? 


versation basically was that he said 


NMU agreed that we would go ahead with the pay-of€. 


sO That is after he came back from the phone call, 


right? 


"A Tha 


t's corre 


et...” 


Turning now to pave 12, line 6. 


Tell me, if you can recall, what did you and 
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I 
Mauricio discuss before he went out on the dock to make the 
3 phone call? 
4 i a I really and truly -- I can't vive vou the substance 
5 || of the conversation other than he representing the people on 
6 || board the Ship, the crew, that he was going to take it up with 
7 | his office, the pay-off procedure I think would be the word. 
oy "Q In other words, there was some problem which was 
9 unresolved which related to the pay-off; is that correct? 
| 
10 jj "A As [ understand it, that would he a problem, yes. 
ll * But you don't have any specific recollection of : 
12 | Whether it was 30-day wages or some other problem? 
13 | "A To be honest, sir, I don't think the problem was 
14 | presented to me as 30 days extra pay. ‘That was not the 
15 problem that I recall. 
16 "a Would you tell us, to your best recollection, 
W || exactly how the problem was presented to you? 
18 "A You mean at the time of this pay-off or previous to | 
9 || that? | 
20 "t) Just before the pay-off, before “Mr. Mauricio went | 
21 On the dock and your conversation with him. 
ve iis" I didn't anticipate a problem based on the conversa- | 
| 
23 tion I had with the ship's delegates. This is all the dele- 
24 gates who came to me the day before we sot in and asked about 
25 the pay-off. I told them I would pay off day for day and when 
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and 


we arrived I would make my payroll under those conditions 


I would pay off on arrival, and other than that, I don't 


think there was any indication to we at that time that there 


would 


sk 3 


But you knew that there was a Problem; isn't that 


correct? 


"tA 


No, I didn't really know there was a problem. 


oe) When you say they came to discuss With you the 


questions of puy-off and you told them that you 


would pay 


them day for day, you were not telling them anythine that was 
new? In other words, you always paid off day for day; isn't 
that correct? 
th Yes, the articles I think would stipulate a day-to- 
: | 
day basis. 
") You weren't telling them anything that they did not 


already know with respect to the pay-off; isn' 


t that correct? 


"A Well, no." 


Turning now to pase 15, line 9, by myself. 


my) Was it your impression that Mr. Mauricio was asking 


that you pay the crew more money than the pay-off you had 


prepared called for? 


"A If my memory serves me right, he did not. 


Mr. Mauricio did not specifically state to me what he was 


going to do or not do 


| 
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se Well, you knew that there was something amiss, that 

wasn't the smoothest pay-off that you ever had? 

i | That's true. 

“_ What we are trying to find out is, since there were 
no disputes arising out of the working conditions on the 
contract, but that there was some kind of dispute, we are 
trying to find out if you can remember what it was. If you 
don't, of course, as I said, we are bound by that. 


"The Witness: I did have a meetine with the dele- 


gates aboard the ship. I did talk about the pay-off. They 


did talk about the articles, whether or not they could be 
terminated at Taft, Louisiana. 

"I told the delegates that my payroll] procedure 
would be day for day, that as I understood the law, so long 
as they stayed on board the ship, were not forced off, that 
they would in fact receive 30 days' pay, which, of course, 
as IT understand it, is required under the law. 

"Q And by this you are talking about the statute which 
provides that when articles are broken, within less than a 
month they are entitled to an extra 30 days' pay, is that the 
Statute, the law you are referring to? 

"A I think that would be the one." 

Dropping now to line 15. 


Captain, you are not a lawyer, I take it? 
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"A No, indeed not. 


*) And you don't pretend to have a lawyer's knowledge 


of the statute which we have referred to, 46 U.S.C. 594? 

"A I do not. 

a 8 So would you be good enough to explain to us what 
you meant at the time that you usen e term 39 days' pay at 
the meeting with the ship's delegates? 

"A As I understood it, once the articles are signed and 
then broken, arbitrarily broken, that the people wh sivned 

1e articles are entitled to 30 days' pay. Now, that's the 


way I understood it. If the 30 days extra pay is in there, 


IT am not aware of that. 
™) Now, when Mauricio had this discussion with you, 
it was on this subject of the 30 days' pay, was it not? 
"A It was a subject of 30 days’ pay." 
UVropping now to line 19. 


mg Did you tell each individual crew member that by 


Signing off the vessel he was giving up any rights he might 


have under 46 U.S.C. 594? 

WA [ would think that my answer to these people about 
the pay-off procedure would imply that. 

i But you did not say that to each individual? You 


did not have a separate conversation with each individual 


crewman and tell them that they were giving up their rights 
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to 30 days extra pay under this law, did you? 


"A No, I didn't. 


And isn't it also true thit none of the crew members 
individually indicated to you that they were agreeable to 
giving up any rights they may have to 30 days extra pay under 
federal law? 

si I would say that none of them protested to me about 
the pay-off procedure. 

"(9 Well, that's not exactly answering my question. 
Isi't it true that not one of the individual crew members 
told you in a personal direct conversation he was agreeable 
to giving up 30 days extra pay? 

"A That's hardly a fair question. 


i Well, cither such conversation took place or it did 


No, a conversation such as that did not take place." 

That's all I have. This beine the master's deposi- 
tion, this is deemed to be the deposition of an adverse party. 
The master is by law the manasing agent of the company, whose 
Statements bind the company. 


MR. HC MAHON: Page 3, Captain Claybourn's deposi- 


tion, Pine 23. 
"ry And was the Texaco Illinois involved in a dispute 


at that time revarding shipping articles? 
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a Yes, that would be correct. 


"dQ Now, the articles that are in dispute, Captain, out 
of what port were they issued? 

eed We issued those articles at the Port of Everglades, 
Florida." 

THE COURT: We signed those articles? 
MR. MC MAHON: '"'e signed those articles, I am sorry, 
your lIlonor, at the Port of Everglades. 

*e) And did there come a iime when the Texaco Illinois 
was diverted from the voyage as described in the shipping 
articles? 

TA Yes, that's correct. 

i 8, And at the time that it took place, did you have 
any discussion with the crew regarding that diversion? 

On Not a formal discussion, no. I did make it known 
that we were being diverted. 

= What did the crew or let's say the union delegates 
of the crew, that's who you would normally deal with? 

"(The witness nods his head affirmatively.) 

"dQ What in turn did you say, did they say to you, if 
anything? 

"A Nothing of consequence concerning this diversion at 
that time. They didn't say a thing about it. 


"oO Did there come a time when they said something to 
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you about thn diversion? 


"A They spoke to me later on in the voyage. The three 


delesates come up later on, yes. 


"() And what was the substance of the discussion 


occurring at that time? 


th Oh, basically they had asked me about the articles, 
how they read. I told them that we had been diverted, that 
pay-off would be in Taft, Louisiana, and we arrived at that 
port and terminated the articles. 

~~ J?" any discussion arise as to any additional 30 

pay? 

d's No, not to my knowled«c. 

") Did at any time before the siening off discussion 


arise between yon and the deiegates regarding any additional 


30 days' pay -- 
I will reread that question, your Hlonor. 

") id at any time before the sign-off discussion 
arise between you and the delegates regarding any additional 
50 days' pay? 

"A There was no discussions at all concernines that 
between myself and the crew." 

MR. PHILLIPS: The captain's grammar was better 
than yours. 


HR. MC MAHON: There is somethine obviously missing 
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from the question. 
MR. PHILLIPS: Ile said "were," not "was." 
(Mr. McMahon continues reading.) 
The delegates, do you recall their nanes? 


Joe Bolin, B-o-l-i-n. ‘The other one was Robert 


Murray. ‘The third delegate I think would be Robert Ryan." 


Can we stipulate, counsel, that the Bolin in there 
is the same Boland as testified earlier, -o-l-a-n-d? 
MR. PHILLIPS: So stipulated. 

"Q The ship was, as I understand your testimony, to 
terminate articles at Taft, Louisiana. 

"A That's correct. 

e At the time of the termination of the articles, was 
any protest iiade to you by any member of the crew or repre- 
sentative of the crew regarding the termination of these 
articles? 

"A No protest was presented to ie. 

ia | Are you aware of any protest, to your knowledge, 
being wade to any Shipping Commissioner who might have been 
present aboard the vessel regarding a termination of these 
articles? 

"A No; not that I know’ of.” 

This is a continuing examination by Mr. Phillips 


representing the plaintiffs on page 6, line 18. 
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ss Captain, did you receive a copy of the minutes of 


the crew members' meeting that took place on board that vessel 


prior to the termination of articles on January 21, 1971? 


"A I can't deny that I received them, however, I really| 


don't remember secing those minutes. 

"OQ As a matter of fact, it was customary for the crew 
members to give you a copy of the minutes of meetings; isn't 
that correct? 

wh This is true, yes." 


Question on pase 7, line 17. 


dd? id you ever read those minutes? We you have any 
recollection of reading them? 

"A I would like to clarify just one thing. If the 
minutes that were presented at the end of January are the 
minutes you are referring to, I would not have had them 
myself. 

tf My question is were you presented with the minutes 
of the meeting which took place before January 21, 1971? 


That was my ques‘ion. 


ha I honestly do not remember receiving them. 
7 I see. In other words, you are telling us that you 


might have received them or you might not have received them? 
a I would say that's correct. 


1 And it is also correct that you might have read 
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them or you might not have read them; is that correct? 
"A If I received them, I would have read them." 

Page 17, line 5, your Honor. This is a continuation 
of the questioning by Mr. Phillips. 

MR. PHILLIPS: Do you think it would make more sense 
to reread the earlier question and answer? I would have no 
Objection, if the Court doesn't. 

COURT: Okay. 

MC MAHON: Page 16, line 23. 

by this you are talkino about the statute which 
provides that when articles are broken within less than a 
month they are entitled to an extra 30 days" pay, is that the 


Statute, the law you are referring to? 


"A I think that would be the onc. 


"() IT see. Go ahead and procced, if you haven't 


finished your answer. 

“A I think that's my answer. 1 did in fact tell these 
people how we would terminate the articles. 

ie I see. And then subsequently after the vessel 
arrived in port, you subsequently learned that they were not 
entitled to 30 days' pay; is that correct? 

ail No, that's not correct.” 


Page 20, your Iionor, line 4. ‘This is back to the 


examination by me, 
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") When did had that conversation with Patrolman 


Mauricio, you were referrine to 30 days' pav, not 30 days 
> d , / I Yi é 


extra pay? 
NX That's what I mean to convey, that we were talking 
30-day pay period. 
ny 


No protest was made to you by Patrolman Mauricio or 


anyone else with respect to the 30 days extra pay? 


Continuing examination by Mr. Phillips. 
") As a matter of fact, on January 21st, the crew 
members did not receive 30 days' pay; isn't that correct? 
"TA That would be correct. 
They received pay from January 6th to the 2lst, 
inclusive; isn't that correct? 
"A I believe that's when the payroll terminated, that's| 
correct. 
"oO Is it not true that some crew members remained 
We are back to examination by me, your Ilonor, 
question on line 25 of pape 20. 
at) Is it not true that some crew members remained 
the employ of Texaco continuiny thereafter? 
"A Those who remained in the employ of Texaco did 
receive 30 days' pay or whatever. 


Ll 6. And as a matter of fact, no crew member except 
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ones who may have been bunped as relief crew members lost any 


day's pay? | 


' 


"A Anyone who stayed aboard the vessel did not lose not 
one day's pay. 

i, And to your knowledge, did Texaco discharee anyone 
on January 21, 1971? 

"A Not to my knowledge." 

Continuing the examination by Mr. Phillips. 

"y When you testified that those who remained aboard 
received 30 days' pay, exactly what did that mean? 

"A Well, it means that they -- I'm not sure how I am 
gOing to phrase this. 

oO) Let me try to make it easier for you. Doesn't that 
mean that if they stayed on the vessel an additional 30 days 
and worked an additional 30 days, they received an additional 


30 days' pay? 


"A If a man stayed on board the vessel and worked 30 
days, he would receive 30 days' pay, not an additional 30 
days' pay in addition to the work performed. 


*FC) In other words, nobody pot one extra day wage for 


s 


a day that they did not work at that time? 


"A That's my understanding." 
That's all I have on this deposition. 


MR. PHILLIPS: I have nothing further. 
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THE COURT: We will recess now until two o'clock 
lunch. Do you have any more witnesses other than the 
ining depositions in my hand? 


AR. PHILLTPS: No, your Honor. I have two more 


Sitions -- I am sorry, three more. 

THE COURT: JI only have two here. 

MR. PHILLIPS: I will offer the original of 
“cCarthy, which I now tender to the Court. 


(Luncheon recess.) 
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open court.) 

MR. PHILLIPS: Your Honor, T am now reading from 
the testimony of Wilbur F. Ball. Wilbur F. Ball, 261 Cotton- 
wood Drive, Gretna, Louisiana, after having been first duly 
sworn by the above named attorney at law, was examined and 
testified as follows. lLxamination by Mr. McMahon. 

"”) Would you state your full name, sir. 

Wilbur T. Ball. 

By whom are you presently employed? 

United States Coast Guard. 

And in what capacity are you enployed? 

I have a rank of chicf warrant officer, and I 
perform the duties of Deputy Shipping Commissioner. 

"f) Would you describe for me, sir, the duties of a 
Deputy Shipping Commissioner? 


"A We witness the signing of shipping articles and the 


paying off of shinping articles, see that the mannine require- 


ments are fulfilled at the time of signing on, that they are 
properly licensed, and that the proper documents arc held by 
the seamen and to insure that the men are fairly paid and 

proper deductions made, and also to review the log book for 


the voyave that they completed." 
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Turning to line 8. 


"aQ Sir, you mentioned that you insure that the men are 


fairly paid. Is there any procedure that you follow in-making 


this assurance? 

"WA Just the basic wage, that is all that we are con- 
cerned with, and the proper deductions, which is just the 
taxes and allotments." 

a 


Turning now to page 6, line 2. 


In January 1971 were you Deputy Shipping Commis- 


HOS. Sir. 
0) And your duties then were the same as vou described 
earlier in this deposition? 
"A 
In January 1971 did you have occasion in the course 
occupation to be aboard the Texaco Illinois? 
Vos,  -S2rc! 
Turning now to page 7, line 3. 
i 9 )o you recall the date approximately in January when 
you boarded the vessel? 
""A The 21st of January. 
*) Where was the vessel? 
A It was in the Mississippi River, I believe it was 


in Ana; Louisiana." 
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Skipping to line 14. 


“= Can you tell me the purpose for which you boarded 


the vessel, that vessel? 
"A It was scheduled to have a pay-off. 
0) And was this a pay-off that was known as foreign 


articles? 


ih ES), SEF. 

Turning now to pave 17. 

MR. MC MAHON: Your Honor, T would ask that the 
entire answer be read in answer to that last question. 

THE COURT: <All right. 

MR. PHELLIPS: TE the Court so directs, «will be 
happy to read it. 

THE GOURT: All ragnt. 


MR. PHILLIPS: Continuines then the last answer in 


"A Yes, sir. At the time [ was assigned the job of 


going on the pay-off it was not indicated whether it was 


foreign articles or not. It could have been intracoastal." 
Turning now to page 17, line 16. 


You are not an attorney, I take it? 


Yropping now to line 25, 


Can you tell me, wre you familiar with all of the 
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federal statutes relatins to seanen? 


Are you specifically. familiar with 


Dropping down to line 20. 
Continuing iny examination. 
“Oo [It would be correct then to say that at no time did 
inform the crewmen each individually that they were not 
any wapes over and above that which is set forth 
the articles? Is that correct?" 
I withdraw the objection, your Ilonor, 
the question. 
PHILLIPS: Answer on page 
"A rhat is correct. 


Continuing at line 16. 


6) Specifically, you did .,ot inform any crewmen that 


they were not entitled to 30 days' wages over and above that 


set forth in the shipping articles; isn't that correct?" 
Line 24. 
bAat"’s correct..." 
MC MAHON: I withdraw the objection, 
PHILLIPS: Turning now to page 21, line 12. 


oe S it correct to say that insofar as the amount 


the seamen's wages are concerned, your sole concern is to 
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that the earned wages, the wages which they earned during the 
voyage for which you are paying them off, are correctly paid 
to them and that the deductions and allotments are not in 
excess of that reflected in the log book; isn't that correct? 
"A That's correct. The earned wages, their basic 
wages, which do not include any overtime. 
"Q In other words, you are not even concerned with the 
overtime? 
"A That's correct. 
*6) And you are not concerned with any extra compensa- 
tion outside of those basic wages; isn't that correct? 
tA At the time of pay-off, that is correct." 
That is all I propose to read from this deposition 
at this time. 
MR. MC MAHON: Page 4, your Honor, line 16. This 
is questioning by myself. 
"g Is there any procedure that is followed if the men 


are found to be not fairly paid? 


"A At the time of pay-off, if there are any questions, 


the shipping articles are broken down into gross amounts, 
total deductions and net pay-off, but the vessel has an 
itemized wage account, so if anyone has a question about his 
proper number of allotments or proper <ieductions, tivy have 


the log book available, which advances have to be entered 
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into the orficial log book, and we check the log book iad 
the payroll, the vessel payroll, to insure that there is 
nothing impropei 

"gO Well, is there any procedure followed when there is 
simething improper about a man's claim about his pay-off? 

"A Well, if it is something that cannot be checked 
immediately from the vessel, if a man has, for instance, a 
question about the number of allotments that were set out, 

t.c man will sign off above his signature he will put sign-off 


in protest. And then we ask him to write out his protest in 


protest. 


an Original and one copy so that we will have a copy of his | 


" Now, in January 1971 did you perform the same duties 
as you have described here? 
"A SOS, Siti" 
MR. PHILLIPS: The objection is withdrawn. 
MR. MC MAHON: Page 7, line 24. 
You subsequently found out that it was what kind of 
articles? 
After bos Jing the vessel, it was foreign articles." 
Pave 8, line 8. 
Can you tell me what your activities were after you 


boarded the vessel? | 
"A As nearly as I can remember, the vessel was due to 
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be in at noon, and it came in late in the afternoon. 
boarded the vessel immediately upon arrival. They were not 
prepared immediately for pay-off, so T waited until every- 
thing was straightened out, and | signed and stamped the 
discharges, reviewed the log book and set up the forms for 
pay-off, and I believe that the pay-of! didn't actually 
commence until] about 18530. 

"d And who did you see when you boarded the vessel? 

si The captain. 

"Q Did you speak to anyone else besides the captain 
before the pay-off took place? 

"A 1 cannot recollect. 

"Q Did you have any conversation with the captain about 

pay-off prior to commencing the pay-off? 

ad Not directly concerning the pay-off. 1 did my work 
and he was doing his work. 

“—— Now can you describe for me the procedure by which 
the pay-off takes place? 

"A Normally when they are ready to commence the pay- 
off, we #0 below, cither to the officers' mess or the crew's 
mess. Normally there is a customs aboard and I usually sit 
at one table, the captain sits ac another table close by. 

The seamen come in, present their identificacion 


Cu... normally called a Z card. That is checked with their 
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discharge which normally is previously made up by the captain. 
I check the Z ee and the name on the discharge, indicate 
to the seaman where to sign on the shipping articles. Ile 
Signs the shipping articles and also signs the discharge. 

I give him the original discharge and the seaman's 
card back to him, and then he goes to the captain, shows the 
captain that he has got his discharge, and then the captain 
pays him the wages that are on the shipping articles, the net 


wages. 


"() Now you described before a method by which, if the 


would make what you call a protest to you." 


| 
Seaman was not satisfied with some feature of the pay-off, he 


MR. PHILLIPS: Your Ilonor, I object to the form of | 


that question. We have already established that the sole 


concern of the Shipping Commissioner is with the earned wages, 


the earned overtime, the allotments and the advances, and he 
has no concern whatsoever with anything beyond tha:. 


The only issue in this case is precisely that, 


something beyond that. So any testimony as to the procedure 


followed in a pay-off concerned with matters not before this 


Court is irrelevant. 
MR. MC MAHON: Your Honor, the testimony here today 
from these depositions has been legian from the crew members 


that there were protests made and they were aware that they 
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should make protests, and they said specifically they made 


them, particularly Roland and particularly Mauricio, to th 
Shipping Commissioner. 

THE COURT: Ove ed, 

MR. MC MAIION: raée: 21. tine %, 

id Well, normally, if it is something that we can check 
immediately, I will stop the pay-off and ask the captain for 
his payroll, and I will check it myself and try and clear it 
up before tie man signs off. 

"y Can there be a protest noted on the articles as to 
anything other than the earned Wages at any time? 

A Yes, sir. Ile can protest to anything he is not 


Satisfied with, and if it is Something I cannot clear up and 


Satisfy him prior to hin Signing off and he still de-ires to 


Sign off, then he will indicate by making a protest. 


"0 Now on the Texaco Illinois, the copy of the articles 
is not here, but from your recollection do you recall that 


there were any protests noted on those articles? 


"0 Do you recall if anyone iiade any objection to you 
at any time during the sign-off about any feature involving 
this sign-off? 

K WO:, SEY, 


"Q Do you recall if at any time during this sipn-off 
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anyone made any objection to you that they were not being paid 
what they felt they were entitled to be paid at the termina- 
tion of this voyage? 

by. No, sir. | 

"Q These protests, they are forms of complaint made by | 
the seamen as to the various features of the sign-off; is | 
that correct? | 

| 

The articles being referred to, your Ilonor, are now 


in evidence, I would like to note on the record, as Defen- 


dant's Exhibit A in evidence. 
Continuing, page 12, line 23. This is my examina- 
tion, your Ilonor, continuing. 


bis Any protest known to you is some form of complaint 


si ves, Sir. 
*“) Have you heard the word beefs used to refer to 


protests? 


| 
| 
| 
by the seamen; is that correct? | 


7A I have heard the word beefs but not in direct 
relationship with protests. 

a low long have you been a Peputy Shipping PaRneen Toate? 

| Nearly three and a half years in New Orleans and 
nearly a year and a half in Miami. 

vis) That's befere New Orleans? 


. 
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sh Yes, “Sir: 

"Q Up until January 1971 how many occasions did you 
have to sign off what we have termed foreign articles? 

oh I have no idea. 

"dQ Can you approximate? 100? 10,000? Can you give 
me an estimate? 

I would say 150 to 209. 
"Q In those sign-offs, have there been protests noted 


time to time? 


This is at the top of pave 14, your Honor, Line 2. 
ae Can you approximate again in general terms about 
how many protests that you can remember being involved with 
on foreign articles prior to January 1971? 
"A Very few, if I understood the question. 


"Q If you misunderstood it, he will read it back to 


"A I don't know how many protests were actually made 
Where IT have cleared them up to the satisfaction of man prior 
to him having to make out a written protest. 

"a Well, do I understand you to say that there were 
many more protests cleared up than actually noted by you; is 
that what you are saying? 


nt yes) Sir. 
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i All right. How many protests overall did you 
receive, whether they were cleared up or noted in some manner 
by you prior to January 1971? 

"A I would say 15 to 20. 

0 And how many of those were, that you can recall, 
were officially noted by you? 


ie Less than five. 


“a And did you follow standard procedure in noting such 
protests that couldn't be cleared up? 


Would you tell us what that procedure was? | 


"A Above the man's name on the shipping articles, it is 


noted that the seaman signed off under protest. Then the man 
in his own handwriting dates it, puts the name of the vessel, 
his signature, of course, on the «: :inal and one copy, and 
writes down what his protest is. The: there is a copy of the 
protest attached to cach copy of the shipping -rticles. 

"Q In other words, the protest form is separate from 
the shipping articles? 

"nA 

"0 I believe you have already testified there was no 
protest noted on the shipping articles as you recall for this 


Texaco Illinois? 
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"0 And I take it, then, there was no separate papers 


of any form filled out by seamen indicating that protest as 
a result of the termination of the articles for the Texaco 
Illinois for this voyage in question? 
"A Not with me." 
Continuing at page 22, line 10. 
"d Well, as I understood your testimony, though if a 
seaman had -- Mr. Ball, if a seanan had a protest about any 


uatter and he wished to bring it up, he could make it with 


you; is that correct? 


And would you be required to note that protest, if 


it could not be resolved? 


wh FOL, SITs 


Page 23, line 6. This is ayain my examination. 


"qQ Have you ever heard of the term mutual consent 

mentioned in connection with sing-offs? 

Yes, sir. 

Would you tell us what that term means to you?" 

MR. PHILLIPS: Your Honor, IT press my objection. 
In this case there is no question of a mutual consent sign-off 
which is the type of thing that occurs before the termination 
of a voyage when an individual crew member leaves the vessel. 


We don't have that here at all and it is totally irrelevant. 
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THE COURT: The objection is it calls for a legal | 
conclusion probably on the part of the witness, whether ere | 
is a mutual consent by anyone. 

MR. MC MAHON: I think it is referring, your Honor, 
if I may refer the Court to the articles, the mutual consent 
language is included on the articles and the Shipping Commis- 
Sioner is administering these articles. This is a Government 
form. 

THE COURT: It says what? 

MR. MC MAHON: The mutual consent release is con- 
tained and spelled out on the last page of the shipping 
articles, and I think this is what he is referring to, and, 
of course, this is one of Texaco's keystones of this lawsuit. 
I think that he should be entitled to answer that question. 


MR. PHILLIPS: Is it your contention that the 


article says mutual consent, that those words are in there? 
MR. MC MAHON: The consent is based obviously on 
this release form. 
MR. PHILLIPS: I am talking about the words mutual 
consent as legal words of art with respect to shipping prac- 


tice in the industrv. 


/ MR. MC MAHON: Is it a legal word of art? I don't 
know that. I think the witness -- this is a non-jury trial, 
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articles, your Honor. 


MR. PHILLIPS: I think it will take less time to put 


it in than to continue arguing, therefore, I will withdraw my 


objection. 

THE COURT: What are you about to read? From that 
document, what are you talking about? 

MR. MC MAHON: The release form, there is a dis- 
charge sheet on the last page of the articles. These are 
manifold papers. The particulars of the discharge, in the 
column where the men sign, is the release form. That in 
effect to us is a mutual consent and it is a release of the 
company. We are relying on that language. 

THE COURT; That's a legal conclusion. That's the 
issuc here, isn't it, whether they consented to the discon- 
tinuance of this voyage? 

MR. MC MAHON: I think the fact of consent, your 
Honor -- 

TIE COURT: Isn't that one of the issues that we are 
trying, consent to terminate the voyagec, as Judge McMahon said 
in his opinion? How many times do we have to go over that? 

He says that's one of the disputed issues here. You want to 
ask a witness what is meant by mutual consent? 

MR. MC MAHON: To him, what was his state of mind, 


referring to that mutual consent. 
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MR. PHILLIPS: This is not a party whose state of 
mind is at issue. This is the Shipping Commissioner. | 

MR. MC MAHON: He was the one who was imparting his 
knowledge to these men. 

THE COURT: The objection is sustained. Let me ask 
you this about Defendant's Exhibit A. Does each seaman have | 
a copy of that document in his possession? 

MR. PHILLIPS: No, your Honor. 

MR. MC MAHON: They pet a discharge form, as I 
understand the procedure, your Ilonor. This is a Government 


document, a Government filed record. 


THE COURT: All I asked you was whether every seaman 
has a copy of that. | 

MR. MC MAHON: No, your Honor. 

THE COURT: How can he be expected to know what is 
in that document? 

MR. MC MAHON: This is not a document pared by 
us or Texaco or anybody. This is a Government document. We 
are coming back to the question, your Ilonor, with Judge | 
McMahon's opinion, which I don't -- 

THE COURT: You want the seamen to be bound by | 
everything that's said in there in this case, is that it? 

MR. MC MAHON: In the Government release, of course, 


yes, your llonor. 
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THe COURT: He is expected to read that before he 


Signs it? 


MR. MC MAHON: The Governinent form? 

THI: COURT: No, the seaman, does he read that before| 
he signs -- 

MR. MC MAHON: I have no idea, your llonor. I tried 
to take the depositions of all the other crew members, and 
your llonor told m. I could not in that conference in your 
chambers, and T don't know what the evidence -- 

MR. PHILLIPS: Your Honor, he is misstating what 
you said. 

THE COURT: That is a misstatement of the record. 

MR. PHILLIPS: Your !onor directed that he take the 
three depositions and if at the conclusion of those leposi- 
tions he felt that he needed further depositions, he was to 
make another application to you, which was never done. | 

THE COURT: Yes, I have sone over the record, and 
I discovered that's what the situation was myself, because 
you made that statement on the record before, Mr. McMahon, 


that I prevented you from takinw some kind of deposition, and 


I went over that record last weck. 


MR. MC MAHON: I had the order all ready to take the 
deposition from Judge Gurfein pursuant to Magistrate Goettel's| 


report, and your Honor stayed that. I did come back with an 
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application which your Honor apparently in connection with 
the constitutional law question that's in this case -- and 
your lwnor never save me a ruling on that. 

THE COURT: Never gave you a ruling on what? 

MR. MC MAHON: On the part in the brief on the 
question about my right to take further depositions -- 

THE COURT: The time that we took the matter up 
previously is what I am talking about, not at the time you 
filed this late constitutional law memorandum. TI am talking 
about a long time ago, more than a year ago, we talked about 
this. 

MR. MC MAHON: When I first served my Answer three 
or four years ago, I immediately served a notice to take the 
deposition of every one of these crewmen. I didn't get any 
of them. I made a motion before Judge Gurfein, and he 
referred it to Magistrate Goettel, and in a somewhat lengthy 
report sect up rules for taking the deposition of these men. 

Apparently there was a question of state of mind 
brought up then, which I dispute. You know my position on 
this, your llonor, I made it clear under the Jones case. I! 
was prevented from taking those -- I had an order to take 
them and then I was prevented from continuing to take them. 
I don't know, your Honor, how many times IT would have fs come 


back to Court co take ..- order. 
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THE COURT: You were prevented how? 

IR. MC MAHON: When we appeared before your Ilono-, 
your Honor told me not to proceed further with any of the 
depositions of the crew member. , but take the three, the 
captain, the union patrolman and the third man, the Shipping 
Commissioner, in New Orleans, which I did. 

MR. PHILLIPS: And the Court specifically said, if 
you felt that was unsatisfactory, you could make application 


for further deposition, which was not done. 


MR. MC MAION: I made an application. It was too 


late, but I had made an application risht away in the lawsuit, 
your Ilonor, right after I served my notice, and -- 


THE COURT: The point was at that point this case 


had been called for some kind of pre-trial conference, hadn't 
it? 


MR. PHILLIPS: That's correct. 


THI; COURT: Bu. cause it had been pending for so long 


‘a 
MR. PHILLIPS: That's correct, your Ilonor. 


THE COURT: You are telling me that long before aul 


| 
| 


you filed a notice to take depositions, which depositions you 


| 


had not taken, isn't that so? 
MR. MC MAHON: And moved on it and got a report from, 
Magistrate Goettel together with a confirming opinion of 


Judge Gurfein. 
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THE COURT: Confirning what? 


MR. MC MAHON: The report and recommendations of 


Magistrate Goettel to continue with the taking of the deposi- | 


tions in the procedures as set out by Magistrate Goettel in 
that report. 

MR. PHILLIPS: I think you ought to produce that 
report of Magistrate Goettel because it doesn't say quite 
what you say. 


THE COURT: I went over it previously, as I said. 


I don't think we ought to stop now. All I asked you was 
whether ever seaman had a copy of the shipping articles. 


h 


MR. MC MAHON: I don't know. -It is not normally 


done, your Honor. 
MR. PHILLIPS: The answer is no, and the witness 
who will be testifying will attest to that, that no copics 


are ever furnished seamen, unless counsel is willing to 


Stipulate to that. 

MR, MC MAHON: They are .urnished discharges, your 
Honor. 

MR. PIITLLIPS: They are furnished discharges -- 

THE COURT: The record is clear that seamen aon't 
get Exhibit A. So I don't know what the point of reading 
from that is. Let's nroceed. 


MR. MC MAHON: Continuing on page 24, line 23. 
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MR. PHILLIPS: Objection -- I am sorry, your II 


excuse me. 


"Q You testified that any staman can make any protest 


to you at any time; is that correct? 


Pane 25, line 14. 


On the Texaco Illinois, did vou see Mr. Mauricio? 
"A 
"Qa And you know that Mr. Mauricio is one of the legal 
patrolmen for the local Maritime Union; is that correct? 
Yes, sir. 


And you know he was there representing the un- 


licensed crewuen of the Texaco Illinois; isn't that correct? 


ae Yes, sir. 
) And you saw him with several of the crew members of 


the vessel; isn't that true? If you remember. 


a Well, the only time I saw Mr. Mauricio was in the 
pay-off room, and who he was with and who he was talking to, 
I believe he was talking to the captain, but I can't answer 
how many crewmen were there at the time." 
Page 26, line 19, by me. 
"i jo you remember whether there was any discussion in 
your presence of the question as to whcther these crew members 


va the Texaco Illinois are entitled to an extra 30 days' 
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compensation for any reason whatsoever over and above what 


was reflected in the articles? 
I heard no -- 

You don't recall any? 

NO; Sats 

That concludes my reading, your Honor. 

MR. PHILLIPS: At this time I will read from the 
deposition of Thomas F. Mauricio, starting at page 3, line 1. 
Thomas F, Mauricio, 35135 45th Street, Netarie, Louisiana, 
after havine been duly sworn by the above named attorney at 
law, was examined and testified as follows. By Mr. McMahon. 

Would you please state your full name, please, sir. 

hy name is Thomas F. Mauricio. 

And your address? 

3513 45th Street, Metarie, Louisiana. 

How is that spelled, what is the name of that town? 

M-e-t-a-r-i-e. 

Would you tell me by whom you are presently employed 

By the Nrtiaral Maritize Union. 

In what capacity are you employed? 

Patrolman. 

In January 1971 by whom were you employed? 

By the National Maritime Union. 


Is that in the same capacity as you are now? 
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¥es, sir. 


patrolman are. 

"A The duties of the patrolman is to go to the ships 
and get from the members the grievances that they have and 
correct the grievances with the company representatives." 

Page 7. 
"Gg In January 1971 were you assigned to participate in 


termination of articles aboard the Texaco Illinois? 


| 
Would yor. describe to me what the duties of a | 
| 
| 


"A Tes, (S20. 
Page 8, line 7. 
"”y Now, the sign-off on this particular vessel took 
place on January 21, 5 is Dhat correct, sir? 
A ote 
Page 10, line 23. 
*) Well, there was a beef on this vessel, was there 


on the Texaco Illinois, Mr. Mauricio? 


"A Yes, it was presented to me at the time of pay-off, 


") Was that beef ultimately referred to --" 
I am sorry, JT should have stopped at line 2 and 
continued now on page 13, line 138. 
sid And this conference or discussion that took place 


| 


with the delegates before the sign-off commenced, can you tell; 
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me the substance of that conversation or discussion? 

"A . They presented the overtime beef. That's 
what we discussed. And then they came down here and asked 
for the 30 days' pay in addition to their wages for breaking 
the articles less than 30 days, changing the course of the 
ship and therefore making the articles to be broken. 

"a And what did you tell them, if anything? 

A I told them that we were poing to take it 
the master. ile was representing the company at’ the 

Turning now to page 15, line 8. 

"Q In other words, just so I have the sequence of 
events risht, you spoke to the delegates, the committee, and 
then you spoke to the captain? 

"A Correct. 

Did you go alone or did you #0 -- 
With the delegates. 
Okay. Do you remember the name of the captain? 


No. 


"Q Can you tell me the substance of your conversation 


with the captain? 

"A Yes. 1 told the captain that the articles were 
being broken and therefore they would have to pay 30 days' 
pay. 


"() What was the captain's reply to that, sir, if 
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anything? 

"A The captain said that they would not pay. 

"0 Is that all he said? 

i He said they were not entitled to it, that they 

not going to pay it. 

"() Did he tell you why they were not entitled to it? 

WA No. 

"0 Did he say anything to you about the men continuing 
in the employ of Texaco aboard the sane vessel? 

"A No. 

"a When you spoke to the captain, did you speak to him 
alone or were these comnittee delegates with you? 

"A Yes, the delegates were with me; in fact some of 
the crew were also around because this took place in the 
mess, saloon iness. 

"Q And was the Shipping Comnissioner or Assistant | 
Shipping Comunissioner, was he there? 


Yes. 


“2 Did he participate in the conversation? 


No. 

Did you speak to him in any manner? 
No " 

Turning now to page 17, line 4. 


What did you tell him, sir?" 
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COURT: Page 17, line 4? 


PHILLIPS: -I am confused. Page 17, line 
Mr. McMahon: 
1 we Will go back. After you spoke to the 
captain, is it then that you left the vessel to make a 
telephone call to Mr. George? 
"A Yes. 
ate) And when you left the vessel, were you accc:ipanied 
by anyone? 
"A Yes. 
2 Who accompanied you? 
"A The committee delegates. 
7) So that I understand you, when the captain said 
weren't going to pay it, did you make any reply to him? 
WA vot to hin. 
se) You said nothing to him’ 
K No. When he said that he was not going to pay, 
there was no reason for me to continue. 
"Q Well, did you inform the captain that you were 
2 to make a telephone call? 
Yes. 
"”) -7 you tell the captain the purpose of the tele- 
phone call? 


et 4 Yes. 
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"Q What did you tell him, sir? 

bi | I cold him that I was going to contact the agent of 
the port on the matter. 

"~d And you in fact did that? 

ah Yes. 

"gd And you called Mr. George? 

"A Yes". 

a And will you tell me the substance of the conversa- 
tion between you and Mr. George. 

"A I told Mr. George the problem that I had cn the 
ship on the account of the 30 days' p.y on the articles 
being broken before the 30 days. 

"() And what was his reply? 

"A Ilis reply was to bring it into the office, that he 
would follow through on the beef. 

"ad Did you at any time advise the crew members to 
protest at the time of sign-off? 

"A Yes. 

"GQ Who did you advise to do that? 

"A The committee, and I also told the captain that the 
crew was sisnins off under protest. 

“i You personally told the captain t ‘t the crew would 
Sign under protest? 


"A Yes, sir, right in the saloon. 
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"Q Did you remain on board the vessel throughout the 


Sign-off? 

"A Yes. 

"oO And did you at any time talk to the Shipping 
Commissioner during the course of the sign-off? 

"A No. TI had no reason to. My duty is to take it up 
| ‘with the company representative, not with the Commissioner. 
"a But as I understand it, it was you that told the 


delegates to protest the sign-off; is that correct? 


vA Yes. 
"Q And you were advised to do that by the agent, 


Mr. George? 


TA Yes. 

"Q And so that it was one of your duties to at least 
advise the people to make sure they protested the sign-off? 

"A Yes. 

42, But then as I understand you, it is not one of your 
duties to see to it that the protest is actually effected; is 
that correct, sir? 

A Well, no. 

shi 2 That's not correct? 

ae I don't understand you. 

"ad Well, was it one of your duties to see that the 


crew who you advised pursuant to your agent's instructions 
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to protest did in fact protest? 


| Yes, they did protest. They notified the captain 
that they were protesting that they would sien the articles 
under protest, and I also notified the captain that the 
problem of the 30 days' pay was not finished, that I. was 
taking it into the office, and therefore the crew were told 
by me to sign under the protest. 

" On all the prior times that you mentioned before 
on foreign articles that you have been involved with while 
Sailing, while a patrolman, and a protest is made, is that 
made to the Government official or is that made to the captain| 
Or is it made to both? 

"A Well, 

"Q Well, from your prior experience 

"A I tell the captain. I am to refer to the captain 
or whoever is representing the company. 

i>. Never to the Government official? 

"A No, not me. The crew members, yes, but not me. 

Pay'e 23% 

i? In your prior experience, have protests of various 
nature, whether written or oral, been brought to the attention 
of the Shipping Commissioner? 

A 40. 


"? You have never seen onc? 


" 
| 
| 
| 
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"A (Witness shaking head negatively.) 

"aq lave you in your prior experience ever been involved 
with a statute such as the one. we are dealing with here today 
which we have termed legal 16 U.S.C. 594? 

No. 
Have you ever read the statute, sir? 
No. 

big This is the first occasion you have had a situation 

this? 

"A Tes." 

Turning now to page 26, line 164. 

"a Were you present in the same room with the Shipping 
Commissioner when this crew were actually signing off the 
articles on January 21st? 

"A When I took the grievances to the master, the 
Shipping Commissioner was present. 

") No. I mean after you came back from your conversa- 


tion with Mr. George, did you then stay in this room where 


the Shipping Commissioner was during the sign-off or did you 


have other duties to perform? 

ee No, after that I have other duties to perform, and 
I left after I notified the captaia that the crew members 
were signing under protest. 


"ad So you were not actually present during the sign-off 
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That's all I have from this deposition. 
MR. MC MAHON: Page 4, line 7. This is in the 


examination by me of Mv. Mauricio. 


Are there any other duties? 
OR Also my duties are to enforce the constitution and 


Shipping rules among the members of the union. 


"ag Is that a full description of your duties? 
Yes. 
Now prior to 1971, how long wer: you a patrolman 
for the National Maritime Union? 
"A TI have Leen a patrolman since 1958. 


“ And is it all out of the New Orleans union hall? 


"i Yes. 


si And above you in the rank of the union, who would 
be above you in the union in rank?" 
THE COURT: You have to remember that the reporter 
is trying to get this down. 
MR. MC MAHON: Line 20, page 4. 
Ls 8 And above you in the rank of the union, who would 


be above you in the union in rank? 


"4 The agent of the port. 


"Q The agent of the port? 


th Yes, 
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"G The agent of the port, he is a union official? 
"A Yes. 
"ad In January 1971 who was the agent for the Port of 


New Orleans? 


man S. D. George. 
"6 Do you know his present whereabouts? 
a lle is dead 


"9 Mr. George is dead? 
"A Yes. 
"dQ When did he die, if you know? 
"A About two months ago, you know, more or less." 
Page 5, line 19. 
1 Now, was Mr. George the only agent in the Port of 
New Orleans in January 1971? 
"A Yes. 
6) And above Mr. George in the union hierarchy, who 
was, if you know, who would be above him? 
"A National office. 
") That would be the New York office? 
"A Yes." 
Page ©, line 8. 
=“ Prior to 1958 when you became a National Maritime 
Union patrolman, what did you do? 


ee I was a seaman. 
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"Q You were a seaman? And how long did you go to sea? 
"A From 1944, 


"Q And in the course of going to sea those 15, 16 


years, did you sail o: the foreivn articles?" 


That shoul. be under, your honor, the word "on." 

MR. PHILLIPS: So stipulated. 

MR. HC MAHON: "Under the foreign articles from 
time to time? 


"A Yes. 


“2 Can you approximate for me about how many times you 
sailed under foreign articles, sir? 
"A I would say maybe -- I would say about maybe two, 


300 trips. 


"Q And since the time you became a National Maritime 


Union patrolman in 1958, did you have occasion from time to 


"A Yes. 


") Again, can you approximate how many sets of foreign 


: aia Sea F : , . ‘ . 
time to participate in termination of foreign articles? | 


articles did you: participate in the termination of? 
pk Four or 500." | 
Paye 7, line 22. 

abi low were you advised that this vessel was to be 


paid off? Who informed you that the vessel was paying off 


at the location where it was to be? 
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"A The company. 


"Q Texaco? 


wh Right. We called the companies in the mornings and 


we got a lineup and we were instructed that the ship was due 


for pay-off." 


Page 8, line ll. 


"y Now, do you receive written instructions to (248) 


aboard that vessel from anyone? 


No. 
Do you make any ne 
No 
Do you receive any 
with your boar.ing that 
es No. 
"”) Prior to you goiny 
did you receive any specific 
Sign-off{? 
"A No." 


Fage 9, line l. 


S$ prior to boarding that vessel? 


memorandum or anythine in connec- 


vessel for the sign-off? 


to thet vessel on January 21st 


instructions pertaining to that 


"~ Were you advised in any way that any difficulties 


may be encountered of any nature? 


"A No. 
"d In connection with 


"A No. 


that sien-off? 
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“? Were you advised that any crew members of that 


vessel had written to various National Maritime Union halls 
about a possible problem on that sivn-off? 
"A I have no recollection of any. 
a. There may have been, but you don't know abouc it? 
"A Right. 


On that day you didn't know about it? 


Page 11, line 20. 
" Do you recall tne dock or place where the vessel 
was to tie up? 
A Yes, it was in Taft, Louisiana. 
"Q In Taft? 
Thet's right. 
Do you recall whether you got to Taft after the 
vessel arrived or before? 
e's’ I got there after the ship arrived, yes. 
0 Aud did you immediately board the vessel upon her 
arrival? 
Yes. 
And who did you first talk to when you boarded the 
vessel? 
"A To the crew member 


bid 3 To the unlicensed crew inembers? 
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WA 


are all members of the National Maritime Union? 


| 
i When we refer to the unlicensed crew members, they 


wn, Yes, sir, they are. 


"Q And you yourself are a menber of the National 


| 
| 
Maritime Union? | 

id Ves, Sie, 1 wh. | 


"0 Did you talk to the unlicensed crew members before 


you talked to the captain? 


tis. Had the pay-off commenced when you arrived there 


"A Yes. 
| 
already? 


"A No." 


That's all I have, your Ilonor. 


| 
| 
MR. PHILLIPS: No redirect. | 
Now I wish to read from the deposition of Mr. John 
McCarthy. This is examination before trial of the defendant 
by the person of Mr. John NcCarthy, taken pursuant to order 
of this Courc, starting at page 3, line 13. | 
"This deposition is taken pursuant to order of | 
Honorable Constance Baker Motley, District Judge, and pursuant 
to the notice previously served upon the defendant. 


"John McCarthy, a defendant witness, having been 


first duly sworn by a notary public of the State of New York, 
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was examined and testified as follows. By Mr. Phillips. 


What is your name? 
John McCarthy. 
Where Jo you live? 
3048 Bryant Avenue, Groves, Texas. 
Are you employed at the present time, sir? 
I an.. 
By whom are ycu employed? 
fexaco., Inc. 
What is your title with Texaco? 
Superintendent, employee and labor relations. 
llow long have you been employed by Texaco? 
Nineteen and a half years. 
ilow long have you held your present position? 
Four years. 
What are your present duties? 
“A I am in charge of personnel and labor relations 
matters involving the United Statzs fleet of Texaco. 
"ad What was your position prior to the present position 
you now hold? 
"A Supervisor, labor relations. 
") How long were you supervisor of labor relations? 
i Approximately seven years. 


What were your duties as supervisor of labor 
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a To advise and counsel United States fleet masters 


| 
relations? 


regarding labor matters aboard our jexaco vessels. 


"” Are your duties limited to the marine operations 


| 

| 

of Texaco, namely the operations of their vessels? | 

| | 
“eA ¥@s.5. (Sir. 

ul 9. In 1967 when you were supervisor of labor relations, 

did your duties include attendance at pav-offs? 

"A They did. 


" And did any of the Texaco vessels at that time make 


foreign or intercoastal voyages? 
They did. 


") And it is correct, is it not, when a foreipn or 


intercoastal voyage is made, the shipping articles, which 
are the cmployment contract for that voyage, are signed in 


the presence of a Shipping Comaissioner of the United States 


at the commencement and at the termination of the voyage? 


nbs That is correct. 


"|? Now, did you bring with you pursuant to the notice 


of deposition payroll records relatiny to the voyage of the 


SS Texaco Georgia which comnenced somewhere on or about 
October 4, 1967 and terminated on or about October 6, 1967?" 
MR. MC MAHON: Your Jionor, at this point will the 


Court please note my objection to this particular line of 
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questioning on the Texaco Georgia on the grounds of material- 
ity and relevancy to this litigation. | 

THE COURT: Yes, I will note it. Overruled. | 
| 
“(ir. Phillips continues reading.) 


"A I did. 


"gO And were the dates which I mentioned correct both 


for the commencement and termination of the voyage? 


"A I believe you are right. 


"OQ In any event, there is no question that that voyage 
did not last for 30 days or more; isn't that true? 


sh That is true. 


"Q Now, what type of hipping articles were signed? 
That is to say, was this veyige we are talking about an 
intercoastal or foreign voyage when they signed those 
articles? 

"A Texaco Georgia? 

YO) Texaco Georgia, on October 4th. 

"A Intercoastal. 

"Q Those were articles which were signed in the 


presence of a Shipping Commissioner? 


Turning now to page 7, line 3. 
"() Was there anything different in those shipping 
articles as compared to the shipping articles us signed by 


| 
| 
| 
| 
| 
| 
| 
| 
"A. Yeas" | 
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the crew of the Texaco Illinois the voyage in suit, and 
so that you understand what I am saying, I cm referring now 
only to the printed form? 
"A Only to the printed foim? 
Only to the printed forn. 
It would be no different. 
"Mr. McMahon: I take it by printed form you mean 


the form without the blank filled in? 


"Ir. Phillips: Exactly. 
"Mr. McMahon: ») that the record is clear." 
HR. MC MAHON: Ca> we agree, Mr. Phillips, that the 


form is the form marked in cvidence here as Defendant's 


Exhibit A? 


MR. PHILLIPS: Ves. We were talking about all of 


the printed matter ou ali of the pages of Exhibit A. 


"© Now, that voyage was not completed in accordance 
with the shipping articles, correct? 

"A Right. 

"0 Were you present at the termination of the voyage 
at the pay-off, if you remember? 

"A I was not present. I was in my office. 

"0 Was somebody there on your bchalf? 

tA Yes. 


Were the crew members who had signed the shipping 
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articles given or paid in addition to the earned wages for 
the three-day voyage 2 days additional wages? 

"A Yes. All but except I think four unlicensed seamen 
who did not sign the articles. 


7 Now, did all of the men, the seamen that received 


these wages, the 30 days' wages, did they continue in the 
employ of the vessel? 
"A Yes. 


"dQ When was the 39-day pay given to the seamen who 


receive it on the Texaco Georgia? 


"A Sonetime after October 6th. T don't remember the 


exact date. 
"~) There was no lawsuit brought avainst Texaco by the 
seamen at thet time; isn't that trues 
True. 


They also signed off: isn't that correct? 


That 1s true. 
And did not sign off under protest; isn't that true? 
EVuGe 
Continuing now at page 9, line 22, I believe it is. 
"ad Now, the Shipping Commissioner is not involved with 
the settlement of grievances; isn't that cerrect? 
"A That is correct. 


"Q The men who are on board the ship and working are 
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also obligated to sign off at the general pay-off; is that 
correct? 

"A Correct." 

Dropping to line 15. 

"ad om your observation and experience during the 
times you were present at the pay-offs of the type we 
described, the practice has been for the seamen to report 
directly to the Shipping Commissioner, identify himscif, 
the Shipping Commissioner then points out where he is to 
Sign and he signs and gets his discharee and then gets his 
money; is th : correct? 


ef Correct. 


"gy And is it not also correct, in your experience you 


have never heard the Shipping Commissioner read any portion 


of the shipping articles to a seaman at a sign-off? 
"A Correct.” 
Turning to page 12, line 18 -- I think I better 


back up a little bit. Starting at line 9 on page 1l. 


ie At the time of payment of the 30 days on the Texaco 


Georgia, what were the circumstances which led Texaco to pay 


that money? 
oh Initially the vessel was scheduled to make an 
intercoastal voyage throughout the Panama Canal and te ‘the 


West Coast. Sometime during the course of the loading 


SOUTHERN DIS$ii.ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLFY (NIARE NEW vokR ONY "Aer 


lhl "McCarthy 139 


operation, which lasted a couple of days, it was determined 


that the vessel would not make that trip but would instead 
make the trip to -- up the East Coast, I don't recall the 


port of destination. 


"So [ notified people in my office to rush down to 
the ship and to stop the sign-on. 

"gd Well, was there any discussion held with the 
Shipping Commissioner on that occasion regarding the payment 
of those wayes? 

oe As soon as we notified the ship that we were 
stopping the sign-on, the union made a contact, contacted 
me and told me that the aborting -- I am not sure they used 
this word, but this aborting of the articles would require 
the payment of 30 days' wages. 


"Tl told him I'd look into this thine. 


(Continued next pare.) 
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Q Referring to who? 
A Patton, the NMU agent. 
"MR. PHILLIPS: Would you tell us where? 
"THE WITNESS: He is the NMU agent in Port 
Arthur. 
"A (Continuing) And I told him I would have to 
check into it. He advised me that the shipping wouldn't 
sail until such time as this payment was made. I then 
made contact with the Shipping Commissioner, Mr. Benedetto, 
the Commissioner on the scene, and I asked for his opinion 
on this claim, and he told me that the claim would be 
payable. 
"So based on these two judgments of delaying 
the sailing of the vessel and not getting any type of 
favorable comment from the Shipping Commissioner, I advised 
our people to make payment -- to make the payment of the 
additional 30 days, which we did." 
That is all I have from this deposition. 


MR. MC MAHON: May I have a moment? I don't 


think I am going to read out of here now. 


THE COURT: All right. 
MR. PHILLIPS: Plaintiffs rest. 
MR. MC MAHON: Your Honor, I have no questions 


out of this deposition. 
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THE COURT: We will take a brief recess at this 


(Recess.) 

MR. PHILLIPS: I respectfully move to reopen 
the plaintiffs' case at this tim- for the purpose of entering 
a stipulation that in the event that the Court finds 
that counsel fees are warranted in this action, that a 
separate hearing will be held to determine the value 


thereof. 


MR. MC MAHON: Without conceding the right of 
the plaintiff to any form of counsel fees, we so agree to 
this stipulation. 

MR. PHILLT™PS: Plaintiff now rests. 

MR. MC MAHON: Defendant moves for a directed 
verdict on the grounds that the plaintiffs nave not made 
out a prima facie case. I don't know if your Honor wants 
to go into it now. 


THE COURT: Do you have any grounds for your 


motion or is it just proforma? 


MR. MC MAHON: I don't feel that it is proforma, 
I feel your Honor will deny it in light of the position 
you have already taken, but our position is clearly that 
as set out in the Jones case, which I am back to, and 


net. that as outlined in Judge McMahon's opinion, which 
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is a motion by my office on behalf of my client, Texaco 
won it, and we don't feel that Judge McMahon framed any 
issues in this case. 

THE COURT: What was the Jones case again? 

MR. MC MAHON: That the cclease is prima facie 
evidence of the proper discharge of «te seaman. It has 
been held that a seaman's release executed in the presence 
of and attested to by a United States Shipping Commissioner, 
in the absence of a showing of fraud or coercion, is valid, 
citing Jensen versus Barber Steamship Lines, 110 MISC, 

632, 180, New York Sup., 754; Jones against American 


cite from this very court is 285 Fed. Sup. 345. 


Your Honor, we believe that there is obviously 


no fraud or coercion in this case. Certainly Texaco did 


all in their power to clear up the problems. They had 
a Shipping Commissioner. This was done through a 
Shipping Commissioner, not through Texaco or any attorneys. 
This was a Government official. 
The whole body of the release is different 
and the velour of the release is different in this case. 
THE COURT: That is why I asked you whether the 
seamen read the articles which you say they signed, 
or got a copy. 


MR. MC MAHON: It says on here it is mutual 
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consent. This is not like a red letter release in a 
personal injury case where you go over to a seaman's 
house and get him to sign through Texaco's attorneys. 
This is a Government document, and the man has signed 

on admittedly 500 or 1000 times. What obligation should 
be placed on Texaco to make the seaman understand this 
release, I don't think that is where the burden rests, 
your Honor, on Texaco to make them proceed under these 


articles -- 


THE COURT: What does it say next to the signature? 


MR. MC MAHON: It says in black letters, 
your Honor, "Release." It is above the column on the 
signature. "When the undersigned seamen do hereby each 
one for hinself by our siqnatures herewith given in con- 
sideration of settlement made before the Shipping 
Commissioner re. ase the master and owners from all claims 
for wages in respect of this voyage or engagement and 
I, the master, do also release ach of the undersigned 
seamen from all claims in consideration of this release 
signed by them." 

They have all signed it underneath, your 
Honor. Of caurse, it is not T-~1co's obligation to review 
the articles, that is the Shipping Commissioner. The 


entire statute contained in 46 U.S. Code under the Act, 
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that is the purpose of the Shipping Commissioner being 
there. There are denies other statutes requiring the 
Shipping Commissioner to he ahoard the ship. There is 
another statute, 644, U.S. Code -- 

THE COURT: Didn't the Shir ‘nq Commissioner 
here testify that he was not familiar with this statute, 
or was that some other -- 

MR. MC MAHON: But should Texaco be imposed 
liability for that? That is not Texaco's responsibility, 
as we see it, to see that the Shipping Commissioner 
supplied by the U.S. Government -- they have no choice 
in this -- is familiar with the statute of the law, 
if Texaco had anything to d with it, to he perfectly 
honest with you, I was just talking to my client, we 
would never have signed the foreign articles. 

All the ship was qoing to do i. qo from the 
Fast to the West Coast. It is hecause of the somewhat 
archaic rules of the Government that required Texaco 
to open these articles. 

THE COURT: When you say the seamen signed 
that, what are you saying, that they consented to the 
termination and waived whatever rights they may have 
under the statute? 


MR. PHILLIPS: In futuro. 
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THE COURT: Please don't interrupt, because 
we can't have an argument like this -- if the defendant's 
lawyer is making a statement, you will have a chance to 
reply. 

MR. MC MAHON: Contained on the shipping articles 

THE COURT: I am asking what your claim is with 
respect to the signature, 

MR. MC MAHON: The mutual consent termination is 
noted in here, the Shipving Commissioner has noted, 

"M/C" and cause of termination. 

One case a man was taken off, he was taken to the 
hospital. Everything else was on mutual consent on this 
ship. When they sign off on mutual consent, they also 
sign this form of release and their names are thereunder. 
They had a union representative there who we didn't 
prevent from coming, they had a Shipping Commissioner 
handle this, w’.se obligation it was, not Texaco's. 
Texaco's only obligation was to pay the men properly, 
and we feel they did. 

The problem of the release is between the men 
and the Shipping Commissioner. This is a Government 
requirement and not Texaco's. That is the purpose of 
the Shipping Commissioner being there, your Honor. The 


cause column I referred to is cotumn 3. That's where the 
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THE COURT: What does M/C stand for? 

MR. MC MAHON: Mutual consent, your Honor. That 
is how the seamen sign off a vessel. While it may be a 
legal conclusion in a court of law, a seaman knows more 
about mutual consent when he leaves than anyone else. 
There is mutual consent, there may be hospitalization, 
there may, of course, be injury. 

THE COURT: Let me ask you this: 

If the seaman was not aware of his right under 
the statute, you mean to say that by signing this he waives 
££? 

MR. MC MAHON: No. Your Honor, fi:ist of all I 
think the testimony is legion that he was fully aware of 
his right under the statute. He had union representatives 
there long before the signoff. They had meetings on 
their rights under this statute. That is what I have 
been rez iing here all morning, the meetings, the minutes 
of the meetings will reflect that. They knew their 
rights urder the statute. 

THE COURT: It seems that there is some question 
as to whether they did, isn't there? 

MR. MC MAHON: Your Honor, if there is a 


question that at the time of their sigroff they knew 
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their rights under the statute, I don't think Mr. Phillips 


will really dispute that, I think the question is, 
and we come back to the effect of the release, ina 
general seaman's release, your Nonor, as T understand this 
proceeding, your Honor is saying that the standard rule 
a-plies, that Texaco must show fairness, that they knew 
what they were doing and the usual five elements ot 
Garrett against Moore-McCormack. What I am saying is 
that under the Jones case, that is not required when a 
release is before an official of the Government. 

It is different than a seaman's release. Judge 
Pollack has so held. The requirements only are to show 
no fraud or coercion, and I certainly think we have cleared 
those probiems up. There is certainly no fraud here. 
There are union officials on the ship, Government officials 
on the ship, and therefore the release is prima facie 
valie. 

THE COURT: Judqe McMahon's opinion cites a 
Second Circuit case, the SS Standard Bonici versus 
Standard Oil of New Jersey, 103 F. 2d, 437, Second Circuit 
case, and Jones versus American Fxport Isbrantsen Line, 
Inc., 285 F. Sup. 345, Southern District of New York, 
1968 case, for the proposition that consent to the 


termination of a foreign voyage is a defense under 
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594, but to establish it the defendant must show that it 
was given, one, without any duress, and, two, with full 
knowledge of what it meant, 

Therefore, the burden is or. the defendant to 
show that the seamen here had full knowledge of what they 


were doing when they signed that shipping articles. 


| 
| 
| 


MR. MC MAHON: May I be heard, your Honor, because 


it is at that part where we part ways, and I disagree 
with Judge McMahon's holding in that respect, if it is a 
holding. I don't think it was necessary for the 
determination of the summary judgment motion. I think he 
is misstating the Jones case, and the Bonici -- the 
Standard Bonici versus Standard Oil -- 

THE COURT: The Jones case is the one you are 
relying on. 

MR. MC MAHON: It refers to fraud or coercion, 
but it doesn’t establish the fact that I have to show the 


awareness. .. t is the difference in this situation 


from the Standard seaman's release case that I am arguing 


for the validity of this release as prima facie. 

The Standard Bonici versus Standard Oil cited, 
they go into it, but that was not a Shipping Commissioner 
release. It was taken by the steamship company, your 


Honor. 
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THE COURT: The testimony here is that nobody 
read any portion of this to the seamen, isn't that so? 

MR. MC MAHON: Yes, your Honor. 

THE COURT: The second thing is that you admit 
no seaman had a copy of this in his possession. Isn't 
that so? 

MR. MC MAHON: Your Honor, they signed on. I 


don't know that. I don't admit that. 


THE COURT: That's the whole point of this. 


That is exactly it. To say that a seaman would stop and 
read this, all this fine print on here, before he signed 
off, if he had a discussion with someh dy that told 

him his wage problem would be taken up, it seems to me 

that it would be prima facie evidence of fraud to say 

that the seamen would have to be bound by signing an 
article this long with this kind of fine print. It is like 
saying that somebody takes out an insurance policy and if 
he can't read the fine print on there for some reason, 

that is too bad. 

MR, MC MANON: There are further U.S. statutes 
that will be referred to in any post trial hrief 
respecting the effect of that release under articles, 
and the rules for settlement. The main one JI refer to 


is 46 U.S. Code 644. 
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I recognize that this archaic form which is 
imposed upon Texaco as much as it is upon these seamen 


by the Government leaves a lot to be desired. But what 


is happening in this case is that liability. is sought 
to be imposed on Texaco for -- 

THE COURT: That is why you have -- first of all, 
we are dealing with unlettered, unschooled seamen who 
according to the testimony of one of them finished the 
sixth grade, so we are going tu have to presume that he 
could read and write, and that's the reason the burden 
is on the shipping company under this statute, to prove 
that the seaman knew what he was doing when he signed 
this long, complicated, involved document. 


That ought to be as plain as the nose on anybody 's| 


face tiat that is the purpose of this. If you were dealing | 
| 


with lawyers, talking to lawyers, that would be something 
else. They would be expected to read and understand 
a document before they sign anything. 


With ordinary people who finish mayhe the sixth 


grade, that is not expected of them, and their rights 
are not waived by signing any such long complicated 
document, just by showing that they siqned it. 


Let's move on from there. What eclse do you have? 


MR. MC MAHON: Your HOnor, I move on the 
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grounds of the release. I also move on the grounds that 
the testimony thus far has indicated and further testimony 
to be adduced will indicate that one or two of these 

men continued in our employment -- 


THE COURT: One or two continued in your employ- 


MR. MC MAHON: Except one or two. Conti.ued 
in our employment, lost no monies, lost no waqaes, and 
therefore are not damaged, and this aqain, we are coming 
back to the constitutional issue of this statute, 
that it constitutes an unjust enrichment, a penalty upon 
Texaco and denies Texaco due process to impose it in this 
situation. 

THE COURT: The motion is denied. 

Do you have anything further? 

MR. MC MAHON: TI have a witness, your Honor. 
The defendant calls Mr. John McCarthy. 
JOHN MC CAR Bs, called as a witness 

by the defendant, being first duly sworn, testified 


as follows: 
¢ 


DIRECT EXAMINATION 


BY MR. MC MAHON: 
e) Mr. McCarthy, by whom are you presently employed? 


MR. PHILLIPS: ' think we covered his present 
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position. Can we get right into the meat of this? 

MR. MC MAHON: Let me ask the witness this, 
your Honor, based on the depositi m already read in. 

THE COURT: Is this the same man who testified 
by deposition? 

MR. MC MAHON: Called by the deposition, yes, 
your Honor. 

10) It has been testified hereto before in your 
deposition, Mr. McCarthy, that previous to this situation 
involving the Texaco Illinois you were involved in the 
preparation of intercoastal articles for the Texaco Georgia; | 
is that correct, sir? 

A That is correct. 


Q Can you tell the Court when that occurred? 


A Sometime in October of '67. 
Q Was the sign-on of the crew under those articles 
on the Texaco Georgia completed? 
A No. 
Q Did the ship ever sail? 
Yes. 
Did it ever sail under those articles? 
A No. 


19) Did it ever leave the dock under those foreign 


articles? 
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A No. 

Q It has also been pointed out in your earlier 
testimony that you approved payment to the unlicensed 
crew or an extra 30-day wage. 

Can you tell the Court the circumstances under 
which you approved that payment? 

A I received advice that the ship was not going 
to make its intended voyage to the West Coast, and that 
there was no need to go under articles. 

MR. PHILLIPS: I object at this time. I direct 
the Court's attention to page 11 of Mr. McCarthy's 
deposition. The same question that was just asked was 
asked by Mr. McMahon and is in the record. The question 
was, “At the time of paymert of 30 days on the Texaco 
Georgia, what were the circunstances which led to Texaco 
to pay that money." 

That is precisely the question he just asked 
him. That was asked and answered. 


MR. MC MAHON: Your Honor, {f£ am not sure if 


this, is clear in this record. J want the Court to under- 


stand why this vessel didn't sail, that it was under 
duress by the union, and why that payment was made, and 
how it is different from the payment that is now claimed 


in the Texaco Illnois. 
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COURT: Who took the deposition of Mr. 
McCarthy? 
MC MAHON: The plaintiffs' counsel, your 
Honor. 


MR. PHILLIPS: The deposition was taken pursuant 


to my notice, but the specific question to which 


objection is made was asked by Mr. McMahon. 

THE COURT: What page? 

MR. PHILLIPS: Page 11, line 9: 

THE COURT: So you want to ask him again what? 

MR. MC MAHON: I would like it clear on the 
record, your Honor. I don't think it is repetitive. 1 
want it clear, the circumstances under which the Texaco 
Georgia did not -- payment was made of this clair for 
wage in this case, in the circumstances of the Texaco 
Georgia. 

THE COURT: Incidentally, I notice from looking 
at this Defendant's Exhibit A that on the bottom of it 
the attention of the masters of the ships is especially 
invited to certain requirements of law. Is that it? 

MR. MC MAHON: I don't have the benefit of 
the articles before me. 


THE COURT: And Section 594 is not one of them, 
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MR. MC MAHON: Your. Honor, I can only refer to 
the case again of Newton against Gulf Oil which put heavy 
emphasis on the release contained in the articles. 

THE COURT: I just asked a question which I would 
like you to answer for the record. That directs the 
master's attention to certain requirements of law, does 
it not? 

MR. MC MAHON: Yes, your Honor. 

THE COURT: And Section 594 is not one of the 


requirements of law to which his attention is directed, 


is that so? I looked on there and didn't see it. Maybe 
you can find it. I looked at it hurriedly. 


MR. MC MAHON: It does not appeai to be here, your 


THE COURT: But it is your contention that when 


the seamen signed that, he waived his rights under that, 
is that it, and should’ have known the contents of that 
document that he is signing, is that it? 

MR. MC MAHON: Your Honor, it is my contention 
that he did waive it based on the case law under this 
section, particuiarly the Jones against American Export 
case and the Newton against Gulf Oil case, where liability 
in the Third Circuit was imposed on the shipowner and 


they placed heavy reliance in those cases on the protesting 
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being placed on the shipping articles. 

THE COURT: I just wanted to make sure what 
your contention is. 

Proceed. You can ask the question. 

MR. PHILLIPS: May I make a brief comment on 
the Jones case, because it has been misrepresented very 
badly. 

THE COURT: Mr. Phillips, I have asked you not 
to interrupt. 

{Record read.) 

A I then sent someone down to stop the signing-on 
procedure and the man got down there, and I believe 


there were four people that he was able to stop from signing 


The next contact I had was from the union agent 
telling me that we owed the 30 days pay on top of the 
wages that they would normally earn and that I should 
understand the ship wouldn't sail unless this money was 
paid. 

I told him I'd have to look into this thing. 
This is the first time it had ever happened to me. 


I made contact with the Shipping Commissioner, Mr. 


the proper payment that would have to be paid. 


Not wanting to hold the ship up, she had already 
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been in the port a couple of days, I contacted my people 
and discussed the matter, and the payment was made. 

THE COURT: I don't know what you mean when 
you say in addition to the payment that would normally 
be made. 

THE WITNESS: By that, your Honor, I mean 
that they would get 30 days'pay on top of any wages that 
they would normally earn during that 30-day period, includ- 
ing base wages. 

THE COURT: I don't understand that at all. 
This involved a ship that was about to take off and did not, 
is that it? 

THE WITNESS: Yes, your Honor. 

THE COURT: Where was the ship going? 

THE WITNESS: Originally she was supposed to 
go to the West Coast. But then it was changed. 

THE COURT: It never sailed at all? 

THE WITNESS: That's right. She went to the 
East instead. She went some place on the Fast Coast 
instead. 

THE COURT: What was the reason for the cancella- 
tion of the trip to the West Coast? 

THE WITNFSS: T can't give you an answer on 


that one. It was just a change of operating orders. 
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THE COURT. So then the men were signed off? 
rt THE WITNESS: No, your Honor. They would stay | 
4 | aboard the ship. For example, can T use an example as | 
5 | an illustration? | 
| THE COURT: No, just tell me what happened. | 
7 | THE WITNESS: The men never left the ship. The | 
8 | men stayed on her articles. What they did is they siqned 
° off the Commissioner's articles, then they would sign 
10 on ‘"hat we referred to as master's articls which covers | 
il | them for the coast, and these same people made the trip 
2 up Fast that were intended to make the trip to the | 
| 
8 | West Coast. There was no change in the complement 
i of the crew. | 
15 THE COURT: Jow I understand it. So they got 
16 30 days' pay which they would have earned if they had 
aU stayed on those articles, is that it? 
18 THE WITNESS: They got their wages that they | 
19 earned, plus an additional 30 days' pay. | 
20 | THE COURT: But you said they didn't earn any | 
21 because it never left, is that right? | 
a THE WITNESS: It didn't go to the West Coast. | 
3 It went up the Fast Coast. | 
a THE COURT: So they qot 30 days' for what they 
% would have earned going to the West Coast, is that right? 
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THE WITNESS: All right. 
THE COURT: Did they or didn't they? 


THE WITNESS: I am just saying they got 30 days 


additional pay. 

THE COURT: I am trying to understand what you 
are saying. Did they get 30 days' for the trip to the 
West Coast which they didn't earn? 

THE WITNESS: Yes, your Honor. 

THE COUR’ on top of that they got 30 days? 

THE WITNESS: Correct. I am sorry, yes. 

THE COURT: For going up the Fast Coast? 

THE WITNESS: Yes. 

BY MR. MC “MAHON: 
0 Mr. McCarthy, did you receive any communications 


from th union in connection with the Texaco Georgia 


with respect to its sailing? 

MR. PHILLIPS: That has been asked and answered, 
your Honor. 

THE COURT: Did he receive any what? 


MR. MC MAHON: Communications from the National 


Maritime Union with respect to whether the Texaco Georgia 


would or would not sail. 


A Well, that was my first contact. They tol¢ 


me I had to pay. 
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Or else the vessel wouldn't sail? 


Right. 

In the Texaco Illinois, no such threat was 
made, was it, Mr. McCarthy? 

No. 

Getting back to -- 

MR. PHILLIPS: Your Wonor, I move to strike that 
question. The characterization as to threat is highly 
improper. 

MR. MC MAHON: I think it is a very strong 
and poignant economic threat, your Honor, that Texaco 
in the case of the Georgia either paid that 30 days 
and didn't dispute it or the vessel wouldn't sail. 

MR. PHILLIPS: I think whether it is a threat, 
your Honor, is for you. -- 

THE COURT: If I understood the witness' 
testimony, ne called his union, is that it? 

MR. MC MAHON: Jot his union. 

THE COURT: Pardon me, his office, and discussed 
the matter, and they agreed to pay it. Is that it? 

MR. MC MAHON: After the threat was made, your 
Honor. 

THE COURT: He didn't testify to that, did he? 


THE WITNESS: Yes. 
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MR. MC MAHON: TI thought he did. 


MR. PHILLIPS: Your Honor, it is the characteriza-' 


tion of threat here, there is no claim of a threat. 
He testified that the union told him they wouldn't sail 
until it was paid, that he called the Commissioner, 
and the Commissioner told him it was properly payable. 
There is no evidence here of any threats or coercion 
or anything of that nature. 

MR. MC MAHON: He just testified to the threat, 
your Honor, that the vessel would not sail. 

MR. PHILLIPS: This is a characterization. 

THE COURT: Whether it was a threat is a con- 
clusion. But his testimony was that, as he testified 
on his deposition, that he talked to the Commissioner 
and the Commissioner said it was payable, and then he 
talked to his office and they told him to pay it. Is 
that: 1? 

MR. MC MAHON: May I ask the witness this, 
your Honor: 

2) Nid you talk to your office after the union 
first communicated with you to advise you that the vessel 
wouldn't sail unless the payment was made? 

A Right. 


Getting back, Mr. McCarthy, to the Texaco 
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Illinois, did there come a time after she. departed Port 


Everglades, Florida, on January 6, 1971, that you were 
advised that she was to be diverted back to a U.S. port? 
A Yes. 

MR. PHILLIPS: Your Honor, the question of 
diversion has been covered ad nauseum. 

MR. MC MAHON: Your Honor, I have to lay a 
foundation for what I want to get into here. I want to 
get into certain communications this witness had with 
others. 


THE COURT: Are we still on the Georgia 


MR. MC MAHON: No, back to the Illinois now. 
THE COURT: All right. 
BY MR. MC MAHON: 
Q Of course, the issue of diversion was not made 
by your department, the employee relations department? 
A No. That is operating. 
THE COURT: What was the reason for the diversion 
in this case? I don't understand that. 
THE WITNESS: The ship was sent from Port 
Everglades -- it was originally intended to go down to 
the Panama Canal to off-load a ship that was in trouble 


down there and to take that ship's product to the 
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West Coast. Enroute to the Panama Canal, the problem with 
the ship that was down there was corrected, and it was 
theretor not necessary to send the Illinois down there. 
Instead, she was diverted to Trinidad and picked up 
a cargo there and then brought back to Taft, Louisiana. 

Q After you were advised of this diversion and 
before the Texaco Illinois arrived at Taft, did you 


communicate with certain National Maritime "Union officials? 


A Yes. 
Q When did that communication take place? 
A It was approximately two days before the ship 


arrived in Taft. 
9) And the ship arrived in Taft, did it not, 
on or about January 21st? 
A The 2lst. 
Q So on or about January 19th you communicated 


with NMU officials? 


A Right. 

2) Where were those officials located? 

A In New York. 

0 That's at the national headquarters of the 


National Maritime Union? 


A Right. 
ca) Did you contact a specific unit of the 
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National Maritime Union here in New York? 
A Contract enforcement. 
Q Did you speak to a gentleman in that unit? 
A Yes. 


Q What was his name? 


A Mauricio. 


Q What did you inform him regarding the termination 
of these articles, the prospective termination of these 
articles? 

A I told him the ship was coming back and she 
wouldn't have been going 30 days, and there was a -- you 
know, this business of articles has always been a touchy 
business in our trade, and, of course, having been burned 
once on the Georgia I didn't want to get burned again. 

I am trying to anticipate, if we had any 
particular problems, if it was necessary for me to send 
one over to Taft to assist at the sign-off. Otherwise, 

I would just simply let the master do it. 

So I contacted him. He told me he would look 
into it and he would refer it to legal, "And I will get 
back at you." 

Then approximately two days after the 2lst 
I got a call from another union official in New York 


advising me that I had a problem on the ship. 
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I said, "I don't know what you mean about a 


The ship was already siqned off and gone. 

12) In other words, this is two days after the 
termination of the articles? 

Somewhere around the 23rd. 

12) Between the time of that first phone call 
when they told you they would get right back to you 
and two days after the sign-off, you didn't hear from 
them? 


A No. 


(@) And you, of course, sought them out to avoid a 
problem with the articles, did you not? 

A 1f there is a problem, T want to know about it 
before it becomes a problem. 

@) At the time of the phone call on or about 
January 19th, they didn't indicate there would be a problen, | 
did they? 

A No. 

MR. PHILLIPS: Objection, your Honor. That is 

a misstatement of the witness' own testimony. 


THE. COURT: Yes He said they would get back 


Besides the National Maritime Union officials, 
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did you contact the Coast Guard before the vessel arrived 
at Taft, Louisiana? 
A I called the Commissioner Pavidson in New Orleans. 


He is the senior Shipping Commissioner, to find out 


from him if I am having problems, again thinking back 


on the Georgia. He told me that under no circumstances 
would we be obligated to make any payment, and I 


referred him back to the Georgia case. 


He said, "Well, that is an entirely different 
set of circumstances." 

He said, "You aborted articles, and you get 
involved" 

THE COURT: Who is telling you this? 


THE WITNESS: The Shipping Commissioner, Davidson. 


MR. MC MAHON: The senior Shipping Commissioner 
of New Orleans. 


MR. PHILLIPS: Objection. Counsel is not testi- 


THE COURT: Sustained. 
MR. MC MAHON: That is his testimony. 
THE COURT: Whose testimony? 
MR. MC MAHON: He testified he contacted 
a Mr. Davidson who was the senior Shipping Commissioner 


in New Orleans, Louisiana, who advised him here. I will 
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read the record back, if your Honor chooses. 


167 | 
| 


THE COURT: That is what the objection is, 
I guess, to hearsay. He is telling us something that 
somebody told him in New Orleans who is not here ‘is be 
cross examined. 

MR. MC MAHON: This is a statement by a Govera»ment 
official in the normal course of his business. 


THE COURT: I never heard of any such rule of 


evidence. Plain, unadulterated hearsay, offered for the 
truth of what was said. 

MR. MC MAHON: Your Honer, I think Texaco's 
state of mind is in dispute in this case. 

THE COURT: Texaco must have had lawyers. 
Are you suqgesting they didn't have lawyers to advise 
them of what their legal obliyations were? is that the 
suggestion? 

They have to go to the Government and ask? 

MR. MC MAHON: Your Honor, Texaco's lawyers -- 
I don't think there is any requirements. It is the 


Government that runs the sign-off, not Texaco, your 


Honor. 
THE COURT: That is ridiculous. Either 


Texaco is bound by this statute or they are not. We are 


not bound by what some Shipping Commission told this man 
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lhrf 29 McCarthy-direct | 
the law required. So in addition to being hearsay, | 
it is irrelevant, that somebody in New Orleans told him | 
something that this Court has to decide. | 

MR. MC MAHON: Your Honor, again I would except 
because I think it is a Government official acting in the 
regular course of his business. 

THE COURT: There is no such rule. I never heard 


of it. Unless you have a case to support that, please 


don't repeat it. 


Q Was Texaco, Mr. McCarthy, furnished in the 
regular course of its business with minutes of the meeting 
of the unlicensed crew of the Texaco Illinois occurring on 


the Illinois in January, 1971? 


Q Is it the regular course of the business: of | 
Texaco to receive these minutes? 
A Yes. 
THE COURT: What's the date? 


MR. MC MAHON: January, 1971. It is undated, 


your Honor. These are minutes, 


January, 1971. 


QO I show you these minutes, Mr. McCarthy. Are 


these the minutes that Texaco was furnished with? 


A Yes. 


MR. MC MAHON: I would ask that they be marked and 
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lhrf 30 McCarthy-direct 
offered into evidence, your Honor. 

(Defendant's Exhibit C marked for 
identification.) 
MR. PHILLIPS: No objection. 
(Defendant's Exhibit C received in 


evidence.) 


(0) Mr. McCarthy, there has been testimony here 
today that Captain Claybourn was aware of the dispute 
involving Section 594 alleged wage and that a copy of 
these minutes to support that dispute was furnished to 
him before the sign-off. 

Can you, by referring to these minutes,tell me 
when these minutes were prepared? 

A They would have to have been prepared sometime 
after January 24th or I should say after January 2lst, but 
probably after the 24th. 

Q What do you base tiiat conclusion upon? 


One is under 


A There are two items essentially. 


the subject of new business, subparagraph (b) here, 


it says, "A discussion to seek a higher ruling from 
national office from Port of New Orleans on all money fees 
regarding intercoastal articles being broken," which 


would indicate it was after that 


Fact. 
Oo After the fact of the articles being terminated? 
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lhrf 31 McCarthy-direct 
A Right. 
Q In other words, that this was prepared after 


the fact that the articles were terminated? 
A Correct. 

THE COURT: Wait a minute. Is this witness 
testifying to his supposition as to when these minutes 
were prepared? 

MR. MC MAHON: No, your Honor. He is testifying 
based on certain facts contained in these minutes, 
it is not his supposition, your Honor. 

THE COURT: The minutes are undated, is that it? 

MR. MC MAHON: They are dated just January, 
ECT. 

THE COURT: Does he prepare the minutes? 

MR. MC MAHON: No, he does not. 

THE COURT: Who does? 

MR. MC MAHON: These are prepared by the 
National Maritime, the crew. 

THE COURT: You want him to tell us when in 
his opinion they were prepared? 

MR. MC MAHON: No, there are facts in those 
minutes that indicate when they were prepared, your 
Honor. 


MR. PHILLIPS: In that case, the minutes will 
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speak for themselves. 
THE COURT: I would think so. 
MR. MC MAHON: I don't think they can speak -- 


your Honor, there is a seaman who signed these minutes who 


was not on the ship on January 2lst, who according to 


Texaco's crewlist never got on the ship until January 


24th. This witness is certainly qualified and competent 
to testify as to that. 

THE COURT: Yes, but you are telling him to look 
at the minutes and give us his opinion as to when those 
minutes, undated, were prepared. That's a different 
thing. Witnesses are called to tell us what they know 


of their own knowledge, not what they suspect or surmise 


by reading a document. 
It is improper examination of the witness. 
BY MR. MC MAHON: 
Q Of your own knowledge, Mr. McCarthy, can you 
tell me whether those minutes were prepared before or 


after January 21, 1971? 


MR. PHILLIPS: Objection, your Honor. There has 
| 
| 
' 


been no foundation as to what the basis of his knowledge is. 


THE COURT: Yes. | 
0 Is there a seaman who signed that by the name | 


of Kraft? | 
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lhrf 33 McCarthy-direct 
A Yes. 
Q Did you at my request check the crewlist 


for the Texaco Illinois for that period in question? 


A I did. 

Q Did you ascertain when Mr. Kraft siqned on that 
vessel? 

A I did. 


MR. PHILLIPS: Objection, your Honor. The best 
evidence rule. 

MR. MC MAHON: The crewlist? 

MR. PHILLIPS: The crewlist is the best evidence. 

(Defendant's Exhibit D marked for 

identification.) 
10) I show you this document marked Defendant's 
Exhibit D for identification. 

Can you tell the Court, Mr. McCarthy, what that 
document is? It is a document consisting of ah at seven 
or eight pages. 

THE COURT: What is Defendant's C? 

MR. MC MAHON: The minutes of the meeting, your 
Honor. I believe Mr. MczCarthy is holding them in his hand. 

MR. PHILLIPS: If counsel will indicate what 
he hopes to prove by that, perhaps I can enter into a 


stipulation and save time. 
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lhrf 34 McCarthy-direct 

MR. MC MAHON: There has been testimony here 
by Mr. Boland,your Honor, by dcposition, that the captain 
was advised that there was going to be all kinds of protests'- 

MR. PHILLIPS: What do you intend to prove by 
this document? That is all T am asking. 

riR. MC MAHON: In support of that testimony 
were minutes of the meeting, they were given to Captain 
Claybourne -- 

MR. PHILLIPS: Do you intend to show by that 
document that Mr. Kraft joined the vessel as of 1 certain 
date? If so, I will stipulate to that. That doesn't 
prove that these were written -- the fact he joined the 
vessel at a certain date has no relevance to when this | 
was signed by Mr. Boland. If that is what you want -- 

MR. MC MAHON: TI think it is obvious if it is 
signed by Mr. Kraft and he was not on the vessel on January | 
2ist -- 

MR. PHILLIPS: Nothing is obvious. 

THF COURT: Are you trying to prove that 
Mr. Kraft joined the vessel on January 21st by that 
crewlist? 

MR. MC MAHON: Yes, your Honor. 

MR. PHILLIPS: TI will so stipulate. 


THF COURT: Mr. Phillips so stipulates. 


SOUTHERN DE ICT COURT REPORTERS. U.S COURTHOUS! 
POLY WIRRh PET Neos =f a | 


od 
¢ 
# 


nh 


®g FF 8 RB 


174 


Ln? 35 McCarthy-direct 


oe) 


Does Mr. Kraft's signature appear on those 
minutes? 

W ft does. 
AR. PHILLIPS: Objection. There has been 


no foundation laid that he is a handwriting expert. 


name Kraft appears. That I will stipulate. There is nothing 


to indicate that he is a handwricing expert and would know 


signatures. 


MR. MC MAHON: This has come into the possession 


of Texaco in its regular course of business from the 


The 


National Maritime Union and the delegates on that ship. 


THE COURT: And it is signed by somebody named 


Kraft. 


MR. MC MAHON: Who was a delegate on that ship. 


MR. PHILLIPS: And Mr. Boland who was a witness 


at this case. 

MR. MC MAHON: And who also testified that 
these minutes w2re given to Captain Claybourn before 
the sign-off. 


THE COURT: All right. 


Q Based on the fact”™that Mr. Kraft's signature is 


contained on these minutes, can you tell the Court when 


the minutes were prepared? 


MR. PHILLIPS: Objection, your Honor. 
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THE COURT: This is something for the Court to 
conclude as the tryer of the facts. 

MR. MC MAHON: Your Honor, I offered that 
crewlist, it was marked for identification 

THE COURT: He stipulated to the date he joined 
the crew. There is no point in putting it in. 

1@) Mr. McCarthy, can you, from your records 

the Court when the actual physical employment of each 
crew member, unlicensed crew member, of the Texaco 
Illinois in fact terminated with Texaco during this -- 
of tras Illinois during this period of time? 

MR. PHILLIPS: Your Honor, again, it is 


conceded that the crew members or practically all of them 


remained aboard the vessel after the termination of the 


articles, signed new articles, made a new voyage. 

THE COURT: And never left the vessel? They 
just signed that paper that is Defendant's Exhibi+ A? 

MR. PHILLIPS: Right. 

THE COURT: Then signed new coastwise articles? 

MR. PHILLIPS: Correct, your Honor. That is 
not an issue in this case. 

MR.. MC MAHON: Will that concession include 
that they stayed aboard the vessel beyond the 30-day 


period as covered by the original foreign e.ticles? 
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anrt 37 McCarthy-direct 

MR. PHILLIPS: I have no knowledge as to that. 

MR. MC MAHON: That is one of the bases of the 
argument. 

MR. PHILLIPS: If your representation is that 
they did, I would accept that representation. 

THE COURT: Let's proceed. 

MR. MC MAHON: I can't make it, your Honor. They 
all did not. That's why you have ‘to go over each man 
individually and say when he got on and when he got off. 

THE COURT: Do you have a list? 

MR. MC MAHON: Yes, I have. 

THE COURT: Put that in, to save time. 

Q At my request did you prepare a compilation, 
to aid the Court, to determine when the men signed on, 


when they left and the reasons for leaving the vessel? 


A t did. 
@) Is that a copy of the compilation? 
A Ee 26, 


MR. MC MAHON: Would you mark this for identifica- 
tion and then I would offer it in evidence, your Honor. 
(Defendant's Exiuibit E was marked for 
identification.) 
MR. PHILLIPS: I object only to that portion 


of this document which refers to the reason for leaving, 
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since that is totally irrelevant to any of the issues 
in this case, and suggest, if counsel is willing, we 
simply excise it by cutting it down. If not, I will press 
my objection. 

MR. MC MAHON: Your Honor, we feel that the 
reasons in certain cases, particularly where the men left - 
within the 30 days, the original 30 days contemplated 
by the foreign articles, may be relevant. 

Certainly, the men left because their permanent 
crew members came back and they were bumped pursuant to 
union regulations off the ship, not pursuant to any dis- 
charge by Texaco from its employment. Texaco again had 
no choice in the matter. 

THE COURT: They were bumped by the union? 

MR. MC MAHON: A relief crew member, like a 
pump man who is a relief crew member, he is on for 30 days, 
his relief comes back, it just so happens in a couple 
of these cases, they are relieved, the permanent crew 
member came back before th e 30 days'‘articles were up. 

We feel that that may be relevant from Texaco's -- 

THE COURT: How could it be relevant? If these 
men were out on the Pacific Ocean trying to get to 
California pursuant to the original foreign articles, 


you wouldn't have that problem, would we? The union would 
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not have been able to bump them off, would it, if they 
were out in the middle of the ocean somewhere pursuant 
to the original articles? 

MR. MC MAHON: That's riah+«, 

THE COURT: Ail of that is irrelevant. 

MR. MC MAHON: Your Honor, I would offer it for 
the reasons as well that -- 

MR. PHILLIPS: I press my objection. 

THE COURT: Objection sustained. 

MR. PHILLIPS: I ask that the document be 
physically cut down since the reasons for leaving are 
on one side. 

THE COURT: Yes. You can mark that separately, 
mark it E-l. 

(Defendant's Exhibit E-1 marked for 

identification.) 


THE COURT: If these men were bumped by the 


union, they did not voluntarily leave the ship, did they? 


MR. MC MAHON: There is nothing that Texaco 
had control over, your Honor, and I think that's the 
main issue in this case. 

THE: COURT: What I am getting at, it seems to 
me that is the purpose of this statute, isn't it, to 
liquidate the damages for any such claim that they 
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could have had against Texaco for terminating the original 
foreign articles, that is exactly the purpose of this 
statute, to liquidate their damage claim, it seems to me, 
The union men threw them out of their employment, you 
say. 

MR. MC MAHON: This comes back to the problem 


that when the statute was enacted, there was no union 


such as this. I think Texaco is being brought to task by 


the courts of this country for this entire situation, 

and apparently it is Texaco's obligation to conduct the 
sign-offs, that they discharge their responsibilities 

to the Shipping Commissioner to them -- if Texaco had any 
choice in this, they would have never had these articles 
in the first place. All they wanted to do is go from 
Florida to the West Coast, and hecause it is going through 
the Canal, the Government is requiring these articles. 

THE COURT: Let's go on. 

(Defendant's Exhibit F received in 

evidence.) 

MR. MC MAHON: I don't believe F-1 is 
irrelevant. J think it goes to the constitutional issues 
that I have raised in this case. 

I have nothing further, your Honor. 


THE COURT: Any cross examination? 
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Sheet. 41 McCarthy-direct/cross 

MR. PHILLIPS: Very few questions, your Honor. 
CROSS EXAMINATION 
BY MR. PHILLIPS: 

Q You heard me read questions and answers which 
were put to you and answers which you gave under oath 
on November 21, 1972. Those questions and answers were 
correct as I read them, is that true? 

A Yes, sir. 

(@) In October of 1967, the articles were opened 
for the Texaco Georgia. That means that the crew signed 
on the ship, isn't that correct? 

A Correct, 

0 Then two days later those articles were closed, 
isn't that correct? That was your testimony. 

A Two days later? 

Q Your testimony was they were opened on 


October 4th and closed on October 6th. 


That was the deposition testimony; is that about 


right? 
A All right. 


Q When those articles were closed, each seaman 


got a certificate of discharge from th2 United States Coast 


‘ 


Guard, did they not? 


A Right. 
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0 And that certificate of discharge was for the 
voyage or the period of that -- those shipping articles; 
is that correct? 


A I didn't see the discharges. What period 


they covered, I don't know. 


9) Had you ever known a discharge to cover a period 
which did not correspond to the date of commencement 
and termination of articles? 

A No. 

19) Then on the advice of the Shipping Commissioner 
and with the suggestion of the union, you then paid 
these men 30 days' extra wages; isn't that correct? 

A Correct. 

Q And that would be in addition to the wages that 
the men earned during the period of the articles, whether 
it was two or three days, is that correct? 

A Correct. 

(2) And then the men signed new articles, those that 
remained aboard, for a new voyage which happened to 
be coastwise, is that correct? 

A Correct. 

0 And when that voyage ended, they were paid 
for that voyage, according to the number of days they 


worked, whatever that was, is that correct? 
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A On coastwise? | 
3 
! Q Yes. Whenever they got off the ship or terminated ' 
i : 
4 || ; 
their employment, they received wages, is that correct? 
> |j 
Ht For the period that they worked. 
6 
A Yes, that is correct. 
‘in 
8) And the wage is not in a unit of 30 days, it 
8 | 
| depends on how long they happened to work on the ship, 
9 | 
whether it be one day, five days, 10, 20 or 50? 
10 | 
A That is correct. 
1 ‘ , ? 
; .@) T think the Court would like to get a picture | 
12 | | 
of what a sign-off looks like, so let's see if we can 
13 
do that. 
14 . . . 
Isn't it true that the Texaco Illinois has a ' 
15 
single payoff at one time, and we are talking now about | 
16 
January of 1971? 
17 . 
MR. MC MAHON: Your Honor, I would object to 
18 ; , : ‘ , ? 
directing any questions as to the sign-off to this witness. 
19 ‘ 
He was not present. There is no testimony he was present, 
; 
20 ; ? ; hier 
and there is also testimony from the Shipping Commissioner 
21 
here in evidence as to what the sign-off procedure was. 
22 
MR. PHILLIPS: I will withdraw that question, 
23 
your Honor. 
24 ae , 8) 2 
Q You testified in your deposition that as part 
ys) 
of your duties you have attended at many, many »ayoffs 


SOUTHERN DIL: .ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLLY WARE, NEW VYoOME Aty ab reo 


~ 


lhrf 44 McCarthy-cross 
before Shipping Commissioners: that is correct, is it not? 

A That is correct. 

Q So you are familiar with what happens at a 
payoff; is that correct? 

A That is correct. 

Q Isn't it true that the Texaco Illinois has 
approximately 40 crew members at about that time: is 
that correct? 

A Approximately. 

.@) And all but the master signs off before the 
Shipping Commissioner; isn't that correct? 

A Correct. 

9) It is all done in one interval of time; isn't 
that correct? 


A That is correct. 


Q And it is done as quickly as possible in order 
to avoid any interruption with the commercial operation 


and function of the vessel, isn't that correct? 


MR. MC MAHON: Your Honor, I would object to 
this line of questioning in that there is no testimony 
that this was done in the Texaco Illinois situation. 


In fact the testimony is quite substantial 


from everybody that perhaps what went on here is quite 


unusual. I don't see the materiality or relevancy of 
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these general questions <-- 
MR. PHILLIPS: Not with respect to the 
Shipping Commissioner. I will withdraw the question. 
THE COURT: With respect to what? 
MR. PHILLIPS: With respect to what takes place 
at the physical sign-off. The testimony was there was 
a delay in the sign-off and thea it took Place. I want 
the Court to have a picture of what actually happens at 
a sign-off. 
MR. MC MAHON: Your Honor, that's just my point. 
Apparently what happened on this sign-off is not a 
very accurate picture of what happens in other sign-offs. 
On materiality and relevance --~ 
MR. PHILLIPS: According to the Shipping 
Commissioner, nothing unusual took place at this sign-off. 
THE COURT: Overruled. 
Q Isn't it true that all of the crew members 
line up one behind the other in the presence of the 
Shipping Commissioner and the paymaster alongside him, 
isn't that true? 
A If there is no problem, that is correct. 
Q And they go one after the other, they lean over, 
they sign the shipping articles, and then go on to the 


next place to get their money, isn't that correct? 
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A Correct. 
MR. PHILLIPS: That is all. 


MR. MC MAHON: I object to this continuing line 


of questioning. I don't see the materiality or relevancy 
of it. I move to strike it. I thou counsel was heading 
for something. He stopped. Apparently they just didn't 
line up in this case. I think the testimony indicates 
that. 

Certain men were in the room and certain men 
outside heard about protests going on, and everything 
else. I don't see how this line of questio~ nq applies 


to the Illinois situation. 


THE COURT: How does it apply? 


MR. PHILLIPS: I don't see any reason to repeat 


the testimony, and that is why I did not do so. There 
was testimony from the Shipping Commissioner that this 


was a normal sign-off, even though it was delayed, that 


it was a normal sign-off. There was testimony from 
Mr. Boland that he was present during the entire sign-off. 
There was testimony that nothing was read to the crew 
members fron the articles. I wanted the Court -- 

THF COURT: We could ask him that. Are the 


articles usually read to the seamen? Do they have a 


chance to read it? 
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lhrf 47 
2 MR. PHILLIPS: He already testified in his 
3 deposition it was never done. I didn't want to repeat 
4 | that. I just wanted the Court to have a picture of 
5 |l a group of 30 to 40 people in line walking right by, ) 
6 | signing one thing, getting their money and walking out. | 
| 
7 We have the testimony that nothing was read to | 
8 them. | 
9 MR. MC MAHON: He hasn't testified that it | 
10 wasn't done. He wasn't there. He doesn't know. | 
ll THE COURT: We are talking about what is | | 
12 normally done, is that correct? | \ 
13 | MR. PHILLIPS: That is correct, your Honor. | 
14 THE COURT: On these sign-offs, does the Commiectonn: 
15 usually recuire the ses .en to read those articles before 7 
16 he signs his name? 
17 THE WITNESS: No, your Honor. It has been 
18 my experience that if the man has got any questions, then f 
19 he will ask the Commissioner, and then it goes on that 
20 way. If there is any particular problem, it is handled 


in my office and the union representative, and we will 
either notify the Commissioner that we are not going 


to sign off until such time that our problem is resolved, 


&® & 8S B 


| 

| 

21 between myself -- a grievance between myself or somebody | 
in -which case we will dismiss him, or something of that 
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lhrf 48 McCarthy-cross 
kind, 

But generally speaking, I Gon't know of too many 
instances where the crew members will ask a Commissioner 
about something in the articles or where he will volunteer. 
BY MR. PHILLIPS: 

0 The question that you had in your mind when 
you learned of the terminction of this vovage was about the 
30-day pay, was it not? 

A To be perfectly honest, TI can't answer that yes 
or no, because of the fact that I wasn't sure of what my 
problem was going to be. I had been snakepit -- 

OQ When you say you had been burned before, you were 


referring to the Texaco Georaia? 


A Fxactly. 

‘@] That involved 39 days' pay, did it not? 
A Yes. 

a) Didn't that cc. ter your mind at the time? 
A sure; It etiil die. 


MR. PHILLIPS: That is all T have. 

THE COURT: Wait a minute. Did I misundstand 
your testimony? I thought vou testified hefore that you 
called the union representative and asked about this 
matter in view of the Georgia matter to see what they had 


to say, that is relating to the 30-day pay. Isn't that 
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what you testified to? 
THE WITNESS: Ye>., ma'am. Because of the fact 
that it was still fresh in mv memory, although it was 
a few years earlier, I didn't want something like that 
happening at the last minute on the Illinois. 
MR. PHILLIPS: I have nothing further. 
MR. MC MAHON: May I have a short redirect? 
THE COURT: Yes. 
REDIRECT EXAMINATION 
BY. MR. MC MAHON: 
Q You were asked about procedure on sign-off, 
Mr. McCarthy, based upon your experience. 
May I ask you this: 
From your experience based upon -- from your prior 
experiences on these articles, are you aware if the 
union has a practice when the articles are opened to 
review them before they permit their members to sign them? 
A Absolutely. 
) And they review them in detail? 
I would assume. 
MR. PHILLIPS: I move to strike the last answer. 
THE COURT: Let me hear the question and answer. 
(xrecord read.) 


THE COURT: Your motion to strike goes to 
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what they did? 
MR. PHILLIPS: Any assumption on his part as 
to what the union did. 


THE COURT: The objection is sustained. 


Stricken. 


QO You were also asked by Mr. Phillips on cross 


examination if you had read the questions and answers 


in your deposition and were they correct; is that right, 


Mr. McCarthy? 
A Yes. 


Q In your deposition there was a question put 
to you wherein it was stated that the Shipping Commissioner 
you were asked whether the Shipping Commissioner is not 
involved with the settlement of grievances, isn't that 
correct, and you answered that is correct. 

What grievance did you refer to when you made 
that answer? 

Deposition page 9, line22: 

(Record read.) 

What type of grievance did you refer to when 
you made that answer? 

A Contractual grievances between the Naticnal 
Maritime Union and Texaco would never be referred to 


the Shipping Commissioner. 


SOUTHERN DI ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY «W'ARE NEW VORP ly Moyers 


McCarthy-redirect 


(@) Grievances as to pay and the like, are they the 
type of grievances that would be referred to Shipping 
Commissioners? 

A You mean overtime pay? 

o The right of a seaman to his earnings, how much he 
earned. 

A That could be referred to a Commissioner. 


re) That is one of the reasons the Commi:sioner 


is present aboard the ship? 


A Yes. That's what they tell me. 


0 Incidentally, the Commissioners aboard the 
ship, he is not a representative of Texaco, is that 
correct? 

A No. 


1@) He is a representative of the United States 


Government? 
A Correct. 
MR. MC MAHON: That is all. 
THE COURT: You may step down. 
(Witness excused.) 


THF COURT: We will take a recess in this 


MR. MC MAHON: Your Honor, I intend to rest at 
point. 


(Recess.) 


SOUTHERN Di!; .ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY (WARE, NEW YORK, NY ey ead) 


v Texacol 


3 


Ne aes Bo A A 


ie a = 
ae URN eas: bees re es eee 
MR. McMAHON: Your llonor, tnd Hime theUNTER 


ROOM 803 FOR FILING. 


defendant rests and renews its motions made at the el 


the plaintiffs' case and aqain moves to dismiss the complaint 


against it based on the grounds that on all the testimony and 


all the credible proof there is no liability upon Texaco in 
this action. 

We feel strongly, as I said before, that the 
Shipping Commissioner was there serving a very definite 
purpose. There is a huge union organizawtion behind these 
men, and to impose upon Texaco the responsibility with 
regard to releases and waivers that the Court has suggested 
earlier should not - 

THE COURT: I don't know what you are talking 
about, that I suggested to impose upon Texaco the respons- 
ibilitity for releases and waivers? 

MR. McMAIION : The securing of 

THE COURT. Let's talk to the issues that were 
tried here as outlined in Judge MacMahon's memorandum opinior 
on a motion for summary judament; first, whether the plain- 
tiff consented to a termination of the voyaje, and, two, 
whether they waived their rights under the statute. 

Do you want to address yourself to those two 
questions? 


MR. MCMALION : Yes, your Honor. TE 1S Our 
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position that they did consent, there is voluminous testimony 
as I pointed out earlier that tbey had discussions, they 
knew their rights under this section, and the fact that they 
signed off the articles and the release was on mutual consentr- 
it is stated right in the articles, written by the Shipping 
Commissioner, it is a mutual consent sign off, and also the 
release releases them of all rights against Texcaco, and the 
release is prima facie valid, again, as we take the position, 
in the absence of fraud and coercion. 

I don't see how in heaven's name in this case, 


with union officials and the Federal Government officials 


aboard this ship, there can be any legitimate claim of fraud 
Or coercion upon Texaco. 

I also take the position that by continuing in 
the employment of Texaco, Inc., these men waived any right 
they may have had, any further right they may have had for 
benefits under the statute, and, of course, the fact again 


that they may not have been aware of what they were doing I 


do not think is relevant to the issues, in light of the 


fact that this was a release taken by a United States 
Commissioner and not by Texaco. 

I further believe strongly as I raised the issue 
of constitutionality of this section, to impose it against 


Texaco in this situation as a remedy for liquidated damages, 
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it would be unconstitutional because there are in fact no 
damages in this case whatsoever except for a few men who 
left the vessel -- in all the case; none of them were fired -} 
well, there was one, for drinking, bu all the other men 
who left the vessel, there are only three or four, perhaps, 
that were of their own choosing or due to their union 
regulations, which, as your Honor already pointed out, you 
will not accept the fact that union requlations should have 
any bearing on the matter. Bat, of course, we think it 
should. Those are the bases for my motion, your Honor. 

TIE COURT: Did all the men continue in the employ}, 
that is did they all sign on for the coastwise vo 


MR. MCMAHON: All but one. 


THE COURT: Which one was that? 
McMAHOMN: Mr. Kardas, a plaintiff. He left 
on January at Loop. The day after the articles were 


signed off. 


wise voyage up the Eastern Coast? 
MR. McMAHON: That's right, your Honor. Not 


everyone else. 


| 

| 

| 

THE COURT: Everyone else signed for a coast- 


THE COURT: How many of them stayed for that 
voyage? Now long did that voyage take? 


Mm. PHILLIPS: Your Honor, the testimony 1S that 
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when a vessel goes on coastwise, there is no definable 


voyage, as such. They stay until such time as they get 
off, but they are what the witness described as master's 
articles as distinguished from shippiny articles under the 
jurisdiction of the United States Coast Guard. 

THE COURT: I understand. I was just trying to 
get at this Exhibit E that was let in. 

Does that show when they got off? 

MR. McMAHON: Yes, your Honor, and where they got 
oft. Tow of them got off in the middle of the coastwiSe 
voyage vv in Baltimore. Three got of f before they ever -- 
well, after the sign off. None of them got of* on the 
signoff, not one. 

THE COURT: You said one got off -- 

MR. MCMAHON: The day after, your Honor. Two 
got off the day after. 

THE COURT: Ani never signed on to the coastwise 
voyage; is that right? 

MR. MCMAHON: I don't believe they did. 

TIE COURT: tle didn't, one. You are talking 
about one person? 

MR. MCMAHON: ‘I'wo. Jacquet got off on January 

2 because his permanent crew member came hack. 


<ardas got off on January 22 at Loop, due to 
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termination of articles on 


MR. PHILLIPS: 


getting off are not in this 


min 
1s 30D 


of how many got off. 
MR. McMAHON: I 
WHE COURT:  llow 


tell me there are five who 


4. McMAHCN 
go on. two got off in 
THE COURT: All 


coastwise voyage, is 


MR. MCMAHON: 
THE COURT: 
| isn't that so? So that 


they 


MR. MCMAHON: 
did sign 


Tile COURT: 


oe.) te termination? 


MR. McMAHON: 


The Coast Guard Commissioner wrote 


cause column, on the 


SOUTHERN DIST 


FOLEY UARE 


Your Honor, the 


COURT: I was 


NO, 


You say they waived 


Three, 
as 


did not waive their rights, 


the Coast Guard release 


cause 


here. 


reasons for their 
case. 


just try) idea 


think there are five all together. 
many did not go on? How you 
did not go 


there are three that did not 


on? 
14 | 


the middle of the coastwise voyage. 


right. 


their claim bv acce ti 


that it? 


And continuing ~~ 


anyway, did not accept it, 


to at least three of them, 


according to your theory? 
Yhat's right. However, they 
without protest. 
That meant Lhey consented, is that 


That was done on mutual consent. 


mutual consent into the 


under the articles 


shee. 
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There is no protest. of course, even the ones that got 
off right after we claim are not entitled to recover because 
of the release ,roblem, your Honor, and the mutual consent 
under the articles. 

We also, of course, claim th.t as to the others 
it is constitutionally prohibitive to award them damages 
when they have not in fact been damaged whatsoever. 

THE COURT: Do you want to reply to this motion? 

MR. PHILLIPS: I£ the Court deems or wishes a 
reply. 

THE COURT: Yes. 

MR. PHILLIPS: Yes, vour Honor. 

THE COURT: How do you say that the plaintiffs 
did not consent to termination of the voyage and how do you 
say they did not waive their rights under the statute by 
accepting or continuing employment with the same company? 

MR. PHILLIPS: To begin with, I think the evidence 
is clearly overwhelming that there was no express consent 
at any time to a waiver of rights under 46 USC 594.’ We 
have the testimony of Chladek, he never consented. We have 
the testimony %f Boland who spoke not only for himself but 
for every other crew member who was informed personally by 
him of this. We have the testimony of the captain that 


he never asked for their consent. We have the testimony 
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of the Shipping Commissioner that he never informed them 
that they were giving up any rights. 

THE COURT: Let's not «& ;s¢ two things at the 
same time. Let us discuss consent to termination of the 
voyage in one breadth and waiver hy accepting or continuing 
employment in the next. 

MR. PHILLIPS: The testimony of the master was 
explicit and binding on the company that he never requested 
or obtained the consent of any crew member to the termination 
of the voyage. The testimony of Mr. McCarthy was 
explicit that the voyage was terminated unilaterally hy the 
company, with no reference whatsoever to a request for the 
consent of the seamen. I think that that is clear and 
undisputed. 

"ifs COURT: What about waiver? 

HR. PHILLIPS: The cases which T have cited 


in my principal memorandum, Newton versus Culf O11 Company, 


Third, Circutit, and the subseyuent cases thereto, wherein 


the facts were in all respeci:; identical] to this 


that in those cases the seamen had article terminated with- 


out their consent and without any fault on their part, and 


they remained in the employ of the vessel, in each case it 
was held that the fact of their remaining in the employ of 


the vessel, which was vigorousl, argued, of course, was 
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irrelevant, that there was a brach of the statute for 
which the Supreme Court has stated that there is a liquid- 
ated damage remedy. 

What we must never lose sight of, your Honor, is 
the fact that each voyage for which articles are open 


and terminated is a distinct and separate unit. 


Ti COURT: When did vou submit that memorandum? 


vo 
of Pe 


As 
Soherhei: 


Was that in connection with joes claim of unconstitutional -- 


| 

MR. PHILLIPS: The principa] memorandum sub- | ‘ 
mitted in support of the motion for sunmary judgment. 
I would also point out on the question of releases that TI | 

have cited innumerable cases in my memorancum, the same | 
memorandum, but I particularly call the Court's attention | 
es | 

THE COURT: What is the uate of that Third 
Circuit case, the Newton casc? 

MR. PHILLIPS: Newton versus Gulf Oil, 189 Fed. 
2d, 491 at 493, Third Circuit, 1950, certiorari denied 340 | 
U.S. 814. | 

Tike COURT: The date? | 

MR. PUILLIPSs: L950. The most recent citation | 

| 

on that very issue is Lunquist 5S Seatra.n versus Maryland, 
a District Court decision dated June 8, 1]"/.+, where the 
seamen renained in the employ of the vessce] and the Court 
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held that seamen did not waive their claims under the 
statute to one month's wages by accepting new employment 
with the same employer. 

This is a case which was Litigated while the 
action before your llonor was pending, so that is still valid 
law. 

THE COUFT: What do you say about those cases, 
Mr. McMahon? 

MR. McMAHON: Your Honor, ve come down to a ques-~ 
tion of the knowledge of these -- if we come down to a ques 
tion of the knowledge of the seamen, as to both release 
and waiver and the state of mind, J would 
your Hionor's attention to this testimony. There is 
testimony from these plaintiffs that they knew of their 


rights. Yhere is further testimony that they protested 


and they knew they had to protest, to both the captain and 

the Shipping Commissioner. Mr. boland clearly stated 

that. Mr. Mauricio statzd he told Boland to do it and 

all the other members to do it, to the Shipping Commissioner. 
The only impartial witness i is case, your 


Honor, when it comes down to that, is the United States 


Shipping Conmissioner. lie ic neither a representative of | 


the union plaintiffs nor a representative of Texaco. He 


clearly states that there was no prot st mace. 
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All these men knew of Limz:ir rights, they knew 
they should have pro ested and rail«d to protest. 

In the Newton case, I Jw:lieve in a footnote, 
they *2t out the fact that there was a clear and concise 
protest on the shipping articles, and I think they cite the 
protest right in the -- the actnal protest right in the 
footnote. 

The testimony here of Mr. B , the Assistant 
Shipping Commissioner, is to the effect that no protest 
was made, and if there was one made even on this subject 
Matter, he would have set it out, and he told the Court in 
his deposition how he would have set it out. 

I think that it cannot be expected of Texaco to 
sit down anil depose these men and have these men admit that 
they knew what they were doing, it is not in the cards, so 
to speak, your Honor -- 

THE COURT: It seems to me we may he running two 
things together. The first question is whether the men 
consented 

MR. McMAHON : That is clear. 

THE COURT: Just a minute. It is an entirely 
different question as to whether they protested. Under 
the statute it appears that they are harred, if they con- 


sented to the termination of the voyage, not if they failed 
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to enter a formal protest when the, signed of 
MR. McMAION: Your Honor, 10 mutual consent 


stands on the release, it stands + he face of the discharge 


sheet of the release, unde. 
those lines. There is no release avove 
I don't know under the cause colunn what more 
can say about that. Of course, if trey -hev are voing 
to lose money, they are not going to 
off, butthe fact is they signed off under mutual consent 
THI COURT: Let me ask you this. Do vou have 
any reason to suggest why these men would have given up 39 
days wages it they knew about 
ceason why they would do that? 
MCMAHON : No, your Honor, I cannot. 
COURT: That is the point. ‘ney did not 
know about it. There may very wel] have been testimony 
here by some union officials that they talked about it, 
and all that kind of thing, but, aS you pointed out, that 
is highly questionable. What appears is that these men 
signed these articles not knowing anything about their 


rights and later somebody said, ‘ia, you are entitled to 
30 days wages under this law." 
As + pointed out to you, that piece of paper 


whaca you keep waving at me, bel, riciaimt “hibit A, docs 
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no t say anything to anybody about that requirement of law. 

It gives them a whole lot of leyal requirements with respect 
to shipping articles, but it fails; to mention that one. 

So it did not oceur to the Conmissioner to tell them, "Look 

you may have some rights under the Federal law because this 


is prematurely terminated.’ 


Their union official was not a lawyer on the 


| 
spot to tell them, "Look, under the law you have a right 
! 
| 


to liqridated damages." So for you to suggest that they 


knew what they were doing when they signed that and waived 
this right is utter nonsense. There is no hasis for me 
to conclude that these seamen knew of their riqhts. 


I don't know how you can waive something that you don't 


know about. If you can explain that to me, I will be glad 
to. Listen. 


The facts appear to me to be that these seamen 


signed on this vessel on or about January 6, 1971, signed 
foreign shipping articles. Without their consent, the 


owner of the vessel, the defendant here, terminated that, 


and for the reason that Mr. McCarthy said. They suddenly 
decided thal they did not need to make that trip to South 
America to pick up that vessel, and no consent of the scamen 
was requestad. 


here is no proof that the captain said, "Do you 
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3 there is no evidence that anybo* told them what their rignt 
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y 4 rights were. | 
5 his Commissioner which you say had the duty of 
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requiring their signature and going into any matter that 


they had this right. There is therefore no proof that 


they waived any right. 


If there was something written on there, you could| 


say they should have read that before they signed it and knew 


that they were waiving their rights under this particular | 
statute, but you yourself point out that there is nothing | 
on there -- I pointed it out to you, rather, that theré .s | 
nothing on there about this subject matter at aii. So that | 


is what happened here. 


The Court finds that the plaintiffs did not 


6 
7 they might have, there is no proof that he told them that 
| 


consent to the termination of the voyage, they knew nothing 
of their rights, contrary to the testimony of these union | 
officials, and they did not waive their rights by continuing 
or accepting this coastwise voyage. 

As far as the statute is concerned, your claim 
is wholly without merit. 


This is a liquidation of damages statute to take care of 


x & 8B R 


precisely the situation like this, where without the 
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consent of the seamen a voyage is terminated. tinder the 


statute to liquidate any damage claim that they might have, 
the law provides that they are entitled to 30 days. That 
is not minus anv wages that they have already received. 
That is what they are entitled to under that statute. 

I will say this, that the Court is required, since 
it is a non-jury case, to write out its findings of Fact 
and conclusions of law. tf vou file “x notice of appeal 
and docket your appeal, I will write that out. But right 
now my findings are on the record as I have indicated, 
that the plaintiffs did not consent to tevmination of the 
voyage, there is no proof of that, nobody got their apnroval 
to the termination. 

. 

When they got off, the Texaco Company could just 
as easily have sent somebody over there to have them sign 
such a consent or make sure they were advised of their 
rights and therefore consented, and that they did not waive 
any right by continuing or accepting employment. 

The Court finds, despite the testimony that they 
did not know their rights, that this occurred to somebody 
after they got off of there, and they cannot waive any right 
that they do not know about. That is all, gentlemen. 

You notify “e if you take an appeal. 


MR. PHILLIPS : Your Wonor, there is a question 
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of counsel fees which was reserved, there is the question 
of interest and what date the interest should run from, 

and there is also the open question of whether the delay in 
payment was arbitrary and unreasonable, and, *f so, whether 
the statute 46 USC 596 would be applicable. 

May I ask leave to submit proposed findings and 
conclusions? 

THE COURT: With respect to that second question, 
whether the Texaco Company is libel under 596, you may both 

submit something on that. 

With respect to counsel fees, you can submit a 
proposed statement to the Court as to what your fee ought 
to be. 

What is the other question? 


MR. PHILLIPS: Interest, and when it should run 


THE COURT: You can submit something with respect 
to wnether interest runs from the day of judgment or some 
other time. Is there some statutory provision on that? 

MR. PHILLIPS: No, but there is authority. 

MR. McMAHON: It is discretionary in admiralty, 


your Honor. 


MR. PHILLIPS: It is always discretionary with 


the Court. 
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THE COURT: The date from which it will run? 

MR. PHILLIPS: Yes. i would suggest it should 
run from January 21, 1971 and I would suggest 6 per cent 
per annum -- 

THE COURT: Do you have a case for that? 

MR. PHILLIPS: Yes, Lunquisst -- 

THE COURT: Submit ‘something on that, tne interest 


issue, the counsel fees and the second issuc which you claim. 


is 
Ts that one of the things in the pretrial or fer 


that we are trying? 
MR. PHILLIPS: 


THE COURT: As to whether they were libel under 


MR. PHILLIPS: Yes, your llc Issue No. 4. 

THE COURT: Actually we haven't discussed that in 
this motion anyway. 

MR. PILILLIPS: That's correct. 

MR. MCMAHON : I believe counsel will concede 
that is no case whatsoever on two for one wages. 

MR. PHILLIPS: IT haven't made any such con- 
cession. I cited to the Court the case of Venidas versus 
United Greek Shipowners, 168 Fed. 2d 681, Second Circuit, 
1948. I believe T went into that xt some lenth, your 


Honor. 
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In that case, if you will reesil, this was a 
suit under 46 -- 

THE COURT: Let us settie it this way. You submit 
a memorandum and they will have a chance to look up the law 
on that. Submit on that question als: 

MR. PHILLIPS: I would require a finding of fact 
as to whether in light of the episode with the Texaco 
George =-- 

THE COURT: I will make that finding after I 
have read your memorandum on a 

MR. MCMAHON : Your Honor, may T have my ten days 
to make the motions pursuant to the Federal rules? 

THE COURT: Yes, you may, and you can in that 
after I finally rule on all these matters. Ten days after 
that, You will have until November 15 at 5 o'clock to 
submit a memorandum of law on these three questions that 
we have just gone over. 596, the interest matter and 
counsel fees. Then I will make a final ruling on that. 

MR. McMAHON: Your Honor, at that time your lfonor 
wishes to be advised whether an appeal will be taken so 


your Honor can proceed with findings and conclusions? 


THE COURT: Yes, and I can make out the rest of 


(Court adjourned.) 
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TREASURY DEPARTMENT hend ond are ot pare Lane BN ty Prarhee, 
UNITED STATES COAST GUARD aioe, 


IPPING ARTICLES jie fe 2 


*peR AD 
(R. S. 4612, aw amended—U, S. C., title 46, wee. 713) puty Shi Telad Ganskécteass 


C. G. 1054 


i— ow? 


Notice is hereby given that section 4510 of the S. Refised Statutes (U.S. C., tithe 46, sve. 577) makes it obligatory on the part of the master of a morchant vessel of the United States, at the 
commencement of every voyage or engagement, Ww Cause legible copy of the agreement (furecastic curd), omitting signatures, to be placed or posted up in such part of the vessel as to be accessible 
lo the crew, under a penalty not pete sn One Hunpueo Dotrane 

ARTICLES OF AGREEMENT BETWEEN MASTER AND SEAMEN IN THE MERCHANT SERVICE OF THE UNITED STATES 
Required by act of Congress, title LIM, Kevived Statutes of the United States (U. S. C., title 46, eb. 18) 
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IT IS AGREED between the Muster and seamen, or mariners, of the 55 TEXPCO IVIINGIS 


Verner CLAYBOURN, Lic. 365364, 33D #300056-P1 


iby e sais asses Of whieh 


| - " a 
is al present Master, or whoever shall go for Master, now bound from the Port of ' Pert liverel! des, Fleriar 


One er more perts in the Gulf sid/or Coribb. .n ond Panomn ond thence te one or more porte en the Pacific Coast ef 
the Centinentn] United States, exolusive of linwnii end /Aleske, te « fintl pert of disch'rge en the Puoific Ceest ef 


— he United Stetea, fer 6 porlSd or time not exceeding ninotw (90) dye 
a 


wdxmah yather mpur exon B Mik ocx ore ag ypoxo of toe xmorid wy the Mostar mnay xi nce dod buick Nara yoant ypurd op ua scharge wNx oe xb kad Maley, x for yO Lorna OE AHA UDOT race ag 


AAAAAATAAAINATAAXAXAI IXIXT Fabendaronamhs." 


And the oald er gree te conduct themselves in an orderly, falihful, honest, and sober manner, and to be at all mes diligent In their respective duties, and to be sbedient to the lawful commands of the sald Master, or of 

i lawfully succeed ad of their superior officers, in everything relating to the vessel, and the siures and cargo thereol, whether on Loard, in boats, or on shorn; and in cunsideration of which service to be duly 

Master hereby + wages, the sume against their names respectively expressed, and ta supply them with provisions according to the anncsed scale. And it le hereby agreed, that 

ir willful or neghe truchon of any par the vessel's cargo or stores shall be made guod tw the owner out of the wages of the person guilty of the same. And if aay peteon enters himself as qualiGed for a 

ee bimeelf incompetent to perform, his & hall be reduced im proportion tw hix incompetency. And it is also agreed that if any member of the crew comuders himecl! to be aggrieved by any breach of the agree- 
be shall represeat the same to the Master or officer in charge of the ship in & quiet and orderly manser, who shall thereupun take such sieps as the cawe may require, 


GOING ON SHORE IN FOREIGN PORTS IS PROHIBITED EXCEPT BY PERMISSION OF THE MASTER 
hO DANGANOLS WKAPONS! O% GHUG ALLOWED, AND NONE TO BE BHOUCHT ON BOAMY BY THE CHEW 
ee ES 


pay to the said cre 


meal or otherwi 


SCALE OF PROVISIONS te be ale wad nnd cnrvnd ont te ihe Crem during the voyage tn oOdision te the daily tenue of lu a and lemon Jwire 04 suger, or siher satioom bution Ie say comm requived by law 
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SUBSTITUTES 
One poand of four dally may be subsiituted for the daily ration of biscult 4 vegetables for one pound ef potat ma; elt ounces of hom) eal, or cracked wheat, or twe ouncts of 


ounce of tea fi 
ter; four ounce 


three-fourths of wace ef cullee; three-fourt! 


t aces of rice; sit ounces of can vegetables for one-ball pow 
Steet als ovsces of ¢ ef vaimeal or cracked wheat for one-half pint uf 


of ten; ot ewnces of canned fruit for three ounces of dried fruit; one-half ounce 
evoces of tresb onions. 
When the vesse! is in port and |t le possible te obtain the same, one and 
tamatees: one-half poond of fresh (ruli for ene ¢ n of dried fruit. Freak frw 
at any ome to demend ibe forego! le of provisions. 
‘The beregoing scale of provisions eball be inserted | 
casthe of cack vessel. 
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a1; Iwo ounces of pickle 


{ freeb meat 
hall be se 


hall be substituted for the daily rations of salt and canned meat; one-half pound of green cabb 
hile in port if obiainable. The seamen shall have the eption of accepiing the fare the Ma 


¢ for one ration of can 
may provide, but the 


ment, and shall net be reduced by any conitact, except 


ery article of agr 


above, and s copy of the same shall be pesicd in « conspicuous place in the galley and in tb - 


1 se ales agreed that Rook, Bagineering, ond Medic Offinern ake, vo" seed’ of subivetive wep ining, receive tele respective __ 


wages, as herein stipuleted, less tho werious end severrl deductivns regul rly mide on_s_semi-monthly besis, fer the purpose _ 
er setdstying ond fulfilling governncnt ebligetiono rnd ebligrtions legrlly fnsuned by seid Officers en » veluntery beeis in 
_ the fern of. .chucks..drawn.upond..the...coount.of---Puxteg- J nOs jst ti—cheeks-tu~ be-serii-monthly,;-eno trenornitted te pleces ta directed 
by ch individusl Officer. 


IN WITNESS WHEREOF the said parties have subscribed their 


mes herety @ 
4, 
Lyort:/ 
erner CL/ YI 
wm the _— 6tb—_ 


Thewethurrly of the owner or agent for the allotments mentioned in these articles 18 1m my poss-rin 


ae Shiporne 


Quwwtend, sd ihe pine Seared 6 ©RNE the ety © haere af ih at eeent be deme, the prea! Belure 


. * . 
Boe san coon © wo te Cum & Sed the Peet ee weiss OF Shek Het Hep mee wb Mer emene 


+ meee engi k ot ite 


we ee err ee ee tt rrr 
| ee ag be epeeesenne Gog be melee te had ihe fasta agree cad @ Ried are Oot erewer? we Oe. 


U more mee are cageged during the voyage than the umber for whom signatures are provided io thie 

w, 68 addiiioee! form should be ebtewed sad used 
Any Erasure, inieriencatven, a Alievenen vm thin Agrecmant will be ood, walese aticnied by @ SAipping 
«mevinena, Comeed Goneral, Comsat, or Coneuder Agend, te be made with the consent af the parsons smieresied. 


ATTENTION OF MASTERS ESPECIALLY INVITED TO THE FOLLOWING REQUIREMENTS OF LAW 


ereament Te Ship in Foreign Trade 

8 4s) U 8 C Mi) The master of every vessel bound Irom & port im the United Mates te any foreign part 

Me vensels cogaged ie \rade Latw the Vaiied Bates sad the liven Nurth American pusswssons of the 
‘wet Lede loleade of the Mepubbbe of Mesice, ov of any vessel of the burton of seventy Gve tous, of upeard, Loved 

a8 work oo) 6 Atlante to 0 port oo the Pacihe, of vice verse, shall, Lelore he proceeds on auch voy meteas 

sgreeoent ia ‘leg. OF 18 pret, wd Overy coameas Bhom he carties \e ce a0 one of (he crew, 1a the manner heree 
at Gaulmmed 

s «sie—a6 U 8 C BIT) The master shell, at the commencement of every voyage oF en, 
sglbie Copy of (he agreement, omitting signatures. te be placed of pusied aueh part of & 
seceeebie be (be crew, 404 ve deleult shall be lable te & penalty of out mure than s 


coven e 
ale be 


malig for Shipmant Without Agreement 
» poreon shall le carried to sea, 86 one of (he crew on iward of any veone! mabing 


wt Bik the master of tuch vessel, 
lanie far each 


Lite Sc wr 
4 ne Der eretalor 

me ond manner, eed Ot ihe 
7 of net mores ut the vessel shall wot le held able for aay pers 
ay bimerif without the knee ledge of the er, mare, of of aay vl the off 
one! oy whe ohell have (alsely pereoeaied bimeell Le ihe master, mate, ot uticers of the vessel, fur the purpose 
od ang tornied be owe 


pment ia Forelgn Porte Belore Consuls 
3 sits U 
wed Bieter, 1e why 
oad shel 


place out of the 
the sanction of 


ering (he eng, 
od shalt epply te such engagements made before & eousuler of 
y 0UEh @reegement (he consvion ofeer shall endorse uyun ihe saieement bie sauciion thereu!, end ee 
aime te the elect (hat the seme hes Leen taned tm hie presence sad oth oe duly made 

> ST) Every master ahe engag: ny eames in suy place in which there we consular oticar 
ne required by ihe preceding section shall eeur & penaliy of oot more thas $100, (or which peseliy 
wool ebell be held able 


pment of Seaman ia the C Foreign Trade 

we 10 bhab—See 2-46 U 8 SA ipiind Comminaoeere may ship ead eae y vease! 
cgeged ta Lhe coes wume trade, of the trade bet wern the Vaited Bates and the Dominion of Canada, or Newlound- 
or (he Week ludwe of the Mepulie of Bese, ot the request of the master of @wner of such veer! 


f 


achen~ Meure ef Laber—Legal Holidays 


eddie nee 2-460 EC, Supp IV 673) Iu elt mercheet vessaisof the Unied Matesel morethen one hundred 


one phase, Cheepting (Rome mar qeing rivera, Darhers, lakes (other than Great |abea), bape, eounds. Lay uve 
+ eechomvely 
we we dred oo 


- the eenmedt vlhoer and salar, tual peasers, Aremen, oilers, aed water tenders shall ©! 
( benet Inewe watches, ahich shail be kept on duly successrvely foe the paris mance of wre 


ee na tod management of the vessel 


nary 
Neo licensed oflicer of seaman im the deck of engine 
> cop baate ef vessels wacd eselu 
nh Cvanecting Bed itibulery wat 
N.Y, shall Be required of permdted 
ney allecting the salere ul (he vewel 


4 eon od the master or ether ofheet oF the ebedmnce of the seamen when in the j« 
6 mee er or chet ethoer the @ hele et ay part ef the crew are needed Lut mancueerng, sulting bartt 
the coweet the parlermenee af woth necessary for the salery of the veenel, her parsenenre, ¢ 
for (he econ of ide etwerd ether venerla ta proparde e¢ shen in port a at ara, fron requory 
pate ie the performance of fire, Welwet, wr oth While uel 
| he ru red 10 40 Gur unnecessary a3 jeort mel dave 
- het duty labee Ty), Thankeas Vay sat ( hristinee Der fut prevent 
+ ann te me on tonuint erhedule 6F ehen reeds Le proceed ou her savage Med at ail tnes white ouch 
ot) oe 8 tele herwwr Cate hewee Inchwere of the eacher waith shell constiute ade, eeerk = Wherusrer the 

chat) led be Comply Oth thee ewtine Bad the requiaiion mued thertumier, the waver shall he 
ood Bau. end (we eoamen hail be entiiied to diucharge from ene vite rerene 
Th 


tomes 


Praceded 
the ts 


veyeae 
© cual paamers, Bremen. orlers, aad wat 


eat (ee ee RA ENER Ow nethung 1a thet prewse hell Ue Consirued a6 repealing any part of eectiunn 222 of thee 
« The wrote oh elt (ene elleet me maonthe alter Jume 35, 1836 (As amended Jue 25, 10Je, ¢ 016, 2, 40 Stet, 
os). deme D2 1020 © OOP, be Bees O40) 


46U BC b44) The fotle A te the aetclement of 


bad settlement, the master or oe ure 


Netive-dern nisms 0... 
Naturelised chisene srcsssooassoeoeess 
Fie papers seve . o + , 


Adestamlte BUAUE ..ceeccsececdececeees 


Cr, 


Commissioner of Consular OMcer will sign Mf euch authuriiy hee been produced end will strike @ul im ink ul hes net, 


Tereentage 


er | 


NOK; Rebs Mey = Yife 


day uguinsl their respective signatures mentioned, 


c/e Texece, Inc. 
135 Eoat 42nd Street 


Y. 


, Aluster, of 


iN ge Boe. 
Lie, 3605364 New’yurtey MN, 
IMP_7=3000569DL__ nes) 52501824226 
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vive ef heemeed eMicera) 


eT 


ote Came Vemee 


tte Camas 


OP prreet wa te ee ee oe a 
Vive “=. ‘ ~ ors 
tame t te te ve ao eee 


tue 


Lene, caglolon le tree ond 


ppeng Commisnoner. 
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erst rach wamen reepectivety, in (he presence of the shipping eornmissconer shell dene mutual release of oll clelme 
fut # agree reepees of Lhe pest +0) eer OF engagement, Grd (he shipping Gommuamoner shell gine man nd eteet K, 
Dive shall retain 16 in & lank be bee Boyt for that putiaes, provided bolt (he meaner aod ereman aeewnt te ouch setsle 
ment, of the aetiieonent hae Leon od jwaved by the abi ing Gumi insionar 

(nh 52440 U. BC. S01) A ramen eright to ® Aiud prowions shall be Laken te commence either at the lime 
84 Shieh he commenere work, of at the time aperifed im the agreemout for lis surmunucement of Bork oF presence 
of buerd, whichever Aras hayyens 

(R&S 4530-46 U B.C. 607) Every seaman on 0 veer! of the United Sates shall be eniitiod te receive oo demand 
from the maner of the veare! to Shieh be helunge one-half part of the balance of hus earned and Femainin 
werpretel os the tome @ hen eueh demand ia teade at evety part HOP even veow! 
what ow hetwer cargo Lalure the © in orld, Bit eipmiations in the contre 
woul, ended, Such @ demand shell not he iiade tw lore the @xjuration of, war oft # then ence in 
mute (han once in the same harteor on tie same ruiey Any laine on the pert of the maser te comply #ikh ie 
demand shail release the seaman from hie couir end he shall Ue entiiied to full payioent of wages earned 
whew the ver age is ended every such wamen shall tee entitiod te the remauler uf thew 
Hien, ae Prerwled iio 452y of the Kevmrd Niatuion Mrended further: That moinut 
by any ereman uncer metion 4557 ul the Hermed Matute y Cour) havimg juredniioe May 

hon at seide such retase ead Lake gush BOLWe Bs jusirer shad Fequu® 


ee! ae 
jon gved tave 


Dischorge in Foreign Trade 


a 3. 4340-46 U & C 641) All eoamen 


dietharged i'n the United States (rom merchant vessels aged la voyages 
t 


pert wm the United lee foe upward, frome 
the Atlanuie te 6 port on the I ang ie the presence 
OF Guly aul herised shipping eosnenemere wader thie Tite (1 & 4501-4612), excupt im canes © here some compe 


lent court otherwise directs; anal any master OF Owner ol any GuEh Venee! Who diecharges any Ruch om: 
pag pays lus Wages Bithie the United States in any other manner, shall Le babe te @ pevalty of wos me 
than 

(RM 458)—Rubere (4)—496 U8 C., upp TV 642 (u)) Upon the siecharge of ony seamen aud the payment of bis 
ee the ehipping communsioner ehell enter ia Lhe eum nuvue e Wowk vl euch , MW the ramen carrive 

~ such leek, (he name end offers) number of the vesne), the natu. @ ef the vorage \lurtign, by 
the clase le which the veaw! belongs (ot tmwier, sail, of Large), (he date end place of the 
Giecharge of such aaman, the raving (capacity i whic employed) thea held Ly such samen, end the siguature of 
the pereon inakin ety ervkr ne puihing More bd 

(Md SS) — Sutera fe) —46 UL EC, Supp. FY 643 fej) Fer the purpose of furnishing evidence of see services ia 
the case of seamen proferring the eeriiheaie of bluniiheation Inatead of (he euntinuows ducherge bowk the Unied 
Pirates Coast (iuard shall provnie @ certificate of Uircharge, printed @@ Guralele pajar, in ou lore as \o aprcily 
the name and ciivenahiy of the err tO win (tie ened, the serial Mumnier of b riificate of khentihea- 

(fer , We lerevestal Of Coaster), 

in, wwtor, pail, ut barge), the date and place of the shipment and of the 

(empaciiy ie Sich employed) then held Ly sueh eeaman, Necords of sere- 

1 hee Continu@we discharge Louke or feriificaies of Uacharae shall conten ne felerence to the chasacier 
or alulity Of the seaman, ‘The eb ennimatoner shall iapue such eertilcate ul duecharge and Make the proper 
eutews therein, winel certificate shall le signed |) the araman te whom 14 meued gad tie Menater of (he vease! and 
shall Ge Witnee wel bee Guth shipping COriirnemmner 

(HS 4581 —Sulewe, (hp 46 C., Sapp FV G42 (kd) Where vesanls are reused to sign ow and discharge the crew 
Leoture a elipynng Conmiunimsiuner aud m Toy a wevoner a appauted of ie evaialbe the funeione aod duitee 
pequatest Ls etehwretione (al) aud (@) uf thie aveiion to 
by @ collector wt deputy collector of eusio 
before & ahi, ping Commissioner (he dulire and funeiiune mryuired By eulaweirone td) and ig) Of this 
pertuemed by the shipping Qumineinoee shall le perturmed ly the taster of auch veel Auy masta whe shell 
fart te perturn euel duiwe or luusinne ohall te boed se the eum of $50 lot cack olleue, Pi 


thon, the name and othe! number of the veel, the nature of the voye 
the clase \ 


which the vessel leiongs (et 
eh waren, anal tho rain 


Discharge in Forcign Porte . 


(Ht 8 40-16 os ) Upon (he application of the master of any veone! 1 
peamian, OF upnrte the eryrhieainn af any eraman for hie own diecharar if 1 uv euch ofheet thet serd eremee 
ean eoeenyrtetenl bree wbvogege narcewment of ws entitied te hy Hieeharge winter any eet of Congress or accords 
Br nerel prmeiles OF wongee of mariune law ge fecoanieed bn the | Hiteet tee, auch ellees ahall discharge cord 
prema, and rewire From he mension of rant woeael, be! awe heme lear oli le made payment of the ® ages ® heh 
weer thee be due sent eee beet ee pavinent of Rages chal La required Ly ang exc relet wtleer upon such 
dweeharge vl any maman escort as pres nded wa thin act, 


@ consiler oManr lo distharge @ 


Arbitration Belore Shipping Commissioner 


(A. 8. 4544—48 UBC O51) Every ehepping commissioner shall hear end decide any question whaiscever beteren 
& master, Consiagnee, agent, oF owner, Bnd auv of bie crew, whieh loih parte ee 1h writing te euleoit te bien; 
and avers aw ari eo tale ley ham ehalt le tunding om buth Parties, srl phell in ony Ieget proceedings which may he 
token in the maser, lelore any eours of puoiier, Le Geamed to le fonehinr@ ae te ihe tights of the paren Aad 

document uncer the hand and ofieial seal of @ eusmmuseweer purpuriing to be tuck euluslenion oF award enol 

@ prime lacw evidence (letvel 
0 ee 6 


&N 


PLACE 

oo 7 . American Embassy 
PPICTAL Ne OtPARTmINT OF STATE bata 

te 5 Trinidad, W.I. 


wt ' . Del BS PORTIGH SLRVICE OF THE UNITE. STATES OF Ameatca BSE hort ~ 
MASTER aetna di SEAMAN ACTION CERTIFICATE DATE jam. 13, 1971 
nhouND gc rere 


JOURNAL NO. 


SHIPMENT 


1. the undernuened, hereby certify that on the dates imhented the seamen heremafter named have heen duly shipped upon the terms and crenhtions 
set eqpesite their names. respectively, and | further certify that they appeared before me, and that they signed the attached agreement in the manner 
provided by daw (1 S.C. tithe #5, aren M8 net GTM), and in all respects complied with the requirements of law, each for himself acknawlerging that he 
hat rom ae had heard read the anid agreement and unlerstont Uhe eame, and thal winie anber and net in a state of intoxication he signed it freely ond 


ee 


volontarily for the and purpnscs therein mentioned 
NAME AND ROOK OR 7 NO Wen Per | Dave W aw | ALIOT 
WATE | ac i. i vl 
agar chk ispch eis ouiek RTAT ON AGE | WATIONALITY or | crmeared  mNT WEXTOF KIN—NAME AND ADDREXA 


| WAGES 


i | j 
ee | 
| 


Given under my hand and seal of office ———— —__________.- 


SEAI 
of the United States of Ameries 


DISCHARGE 


1, the undersigned, do hereby certify that the undernamed seamen have been duly discharged at this port from the above-mentioned vessel, the 
master having deposited the wages, basic and extra, ax hereinafter set opponite their names, respectively 


" AMOUNT COLLECTED | AMOUNT BY 
ware | NAME AWD ROOK OR "7" KO PEREREEN “Dig RP REET 7 a REASON TOR DCH ARCE 
, MAGES EXTRA waces| voucHrR | casH | 
————, Se ee os ; | a 
| | | 
| } | | 
i i a rn fn a a 
a) Ge rh 2S |_| a) 
; . ot bi Ree 
- - —_ — —_— SnnenIgEs (Ry eee T ae 
! 1 ! 
re a | 
ee encabeaiteatitiiin ttmtatey Titetnanlian sss = caspase “haplesddenini Wie a EE en, 
; } 1 | - 
; 1 ae = 3 
Given under my hand and seal of oMfee —— ——____- —___________ a Closed with _________ name(s) 
SEAL 


-_——— of the United States of America 


OATH AND DECLARATION OF MASTER AS TO FAILURE OF SEAMEN TO JOIN SHIP, HOSPITALIZATION 
OF SEAMEN WITHOUT DISCHARGE, OR SEPARATION OF SEAMEN UNDER OTHER CIRCUMSTANCES 
1. the master af the ahove-mentinnad weasel, now in this port. de hereby make oath, in due form of law, that the seamen herein after named sere 
separated fram this ceased at the porta anton the cates hereinafter ated far the reasana inhented muponite their reapective names, ind further that all 


f ee tn jean were without my knowlege ar eansent, and that, if haspitaliae!, seamen were noe dincharged before a ahipping commuesioner or consular 
wties foe geewt aml aufficvent reorona given below 


. REASON AEAMEN EEPARATED FROM 
x RD HOR OF uo PLaCh AN T ay WAGES PUR 
AMP ARID te nz i LACK AND DATE OF REPARATION | AGES PUP AND DIRPOSITION VEAREL AND REARDON fe MARGER 


Gerald L. Duhow, 21207372 _—>s Port Everglades, Ble. __$123-48 paid to sonmmn Metical 


a Cieaed with____ 5B _namein) 
Ans wudbbersie nh, herein certify that the laregeing math and declaration of master vs the separation af the ahove-neamed arcamen from Une wont 


a ew A] 


1 bet fot the remsnns stated alove, wan erecuted before me an __ Jen. 13, 3 


/ rie, 


Kis - , —n ‘7. —— 


ee : __ Vice Comme) or ing United Mater uf Americn 


SHIPPING ARTICLES OF S/S Texaco Jllinois 


— 
ne 


PAGE No. 


PARTICULARS OF ENGAGEMENT 


Ao ce S e 
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ae ee rT 


| ae | Weanee | | Pausce sew Date or | | Beir 
owcust a. | Fe | Swmine Tinie AUAERMEET | Taye ap Mowrear Avsoruent | zm | 
ag) heen weenor Litt noturehacd octal — 5 Wc a = os 
| giGnaTURE OF SEAMAN Cnet, coe (Shoe, lacanecum ih petoderhdh Anere | 8 owe re | Avonsas or Wire on Nest ov Kum |a.cuia'g 
| Morte \ipecuant * rnergy } olen candy of | Place Date | Bosne | Amount | Peyshieto— Seena- 
Miamtnan’s | birth) | | | fosesene. 
in Ducousst } “ i: : z: ¢ 972 |__| , g 
c= = a rae) eet Pore Bol | ALS BS | 
é ‘ eS Not UScP-y-----="----7~~~ LIN not ULEDeqoenname nnn nnn gnnne nner IPT U9/-Pe--9~s-°9 
My ay aa Wf Iva” 926° 91at™ St 
. P 460 10 |Port Pla, 1-6 | 
fn A s 1/6 | Veid| Veid 
Pine por fas ate | pede 370430 395227.4A B/2u/13, 2006 | Everglades 71 } hie hee bar 0 
eno Cr. uals A 05 12/13 | 571 46 | | . 
* 2 } Silsboe, TX 
2 ee CA Vinn Ame “ote ior geass 6/30 ge | | q W/ wary.@12, Pring 
re H Pe li 3ra " fee i 6255 | os {90 i aim a Ceorge st? Aunapolis 
‘ yess. v ake wt 12/3 sons | HS Kathleen 26°E a 
apy ) ae =). of, Jr R/O we) pei 239 R26641: PA 21.| 5507 _| | | ay ss Brunt Beusch, | 
‘carl BLeyse ae ees: ar | 12/24 459 03 81 Ere. “Lee Balgue 
na : oy P so | 672. 43e989870D2 | LA 09° 387% gee Kathe ty ; 
‘ pai mete: - Gr. Caysun we / j ''¢ Leta 33° Charles Ay Y 
erbert D*Parsons Q/aB | 516 vy 1189925 | et dg. 263. 78 \Y \ iN roves, y 
1 4/ ( i z “id un : | M4 
a i/d, “tsb fi-L3suyl20 roel ET rere eon @hxxtaut | 
pane =- 3-546 2 Le SF 34GD¥ ~° re = +3 ------ nob -OLLS DIP NOT SIGN : steehie ee 
tr7 -.oni (3 1 : 
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DEFENDANT'S EXHIBIT B 


LETTER DATED JANUARY 31, 1971 


SHIP'S cone <" 419 fr \0 


$.S. TEXACO ILLINOIS 
TsXACO INC. 1-SRINE DEPT.” ey, eH 
leg 


P. 0. BOX 1028; PORT ARTHUR, TX 77640 


Netional Maritime Unien ef America AFL~CIC Baltimere, Marylend - 
36 Sevanth Avenue “ 31 Januery 1971 
New Yerk, New Yerk 10641 


ATTENTION: NATIONAL OFFICE Jeseph Curran, President; Vicé—-Presidonts, 
. T.Js Walker= Contract Enfercer, et ale 


SUBJECT: Grevience cencerning Intercosstel Shipping Artiches. 


Dear Sirs and Brethers;:~ ; i ‘ * 
At Taft, Ascentien Parish, Leuisiana, we the 
unlicensed crewmembers ef the S.S. JEXSCO TLLINOIS were peid eff_under  - 
Interceastel Articles en 21 Januery 1971, ef.less than 30 ..( thirty) deye— 


dure tiene 
The TEXACO ILLINOIS cr:+w signed Interceastal Articles en 6 
Jenuary 1971 at Pert Everglades, Flerids- te precede te ‘the Wost Coest 
and pey eff en thet cesst, but was diverted te ge instead te Trinidad, 
B.Wele 81d then pey eff at Taft er The Leup, Leuieienas 
The Articles ef Agreement seid es fellews; "Office ef the U.S, 

Shipping Cemissiener fer the Pert ef Miemi, Fleride 6 Jenusry 1971. 
IT IS AGR2ED between the mester and sesmen, 6r mriners, ef the S.S. 
TEXACO ILLINOIS ef which Verner Claybeurn Lic. 356364, 1D # 2300056-D1 
4a present msester, or wheever shall ge es master, new beum frer the Pert 
ef Pert Everglades, Flerida, te ene or more perts in the Gulf and/er 
Carribean and Paname ami thence te ehe ar mere perte ef the Pacific Ceast 
ef the Continentel United States, exclusive ef Hewsii end Aleaska, te a . 
. final pert ef discherge en the Pacific Ceest ef the United States, fer a 
peried of time net te exceed ninety (90) days." . . ; 

: . Petrelman Brether Maurice met this vessel at time ef peyeff at 
Teft, Lehisiens et time ef peyeff end censulted with Agent S.D. George 
ebout whether er net this unlicensed crew ef the TEXACO ILLINOIS were 
antitled te thirty (30) dsys ef penalty pey, beceuse ef alleged vielatien 
ef ths articles. But Brether Gegprge geve his epinien that there was ne 
_ beef am penalty pay weuld net de possibly pe yeble. But he weuld censult 
with the unien atterneys abeut this beef. , : 

The Texas Cempeny was penalized thirty (30) deys ine similietr 
beef with the S.S. TEXACO GEORGIA about ae year age in the Pert ef Pert 
Arthur, Texes about their articles, Patrelman Brether Cherlie Walker did . 
hendle the TEXACO GEORGIA beef and get reminaretien fer the unlicensed .... 
_crew thenes ; ¥ . rhe gt eRe wo, eee 

. The Ship's Cenmittee ani unlicensed crewmembersin the Generel 
NUU Meeting ef 26 January 1971 ebeerd the TEXACO ILLINOIS de net cencur 
with the decisien rendered frem the Pert ef New Orleans, Lesisiane en the - 
abeve beef and se request thet the NATIONAL OFFICE render os finsl decisien 
on this beef. ; j : 

The Texes Compeny censulted the Office ef the Chief Shipping 
Commizsiener's at the Pert of New Orleans. The cempeny ruled that there wes 
ne vielatien ef the articles. Therefer there weuld be ne penalty payment. _ 
T@ unlicensed crewmembers of this vessel feel that thie boef wes enly | 
settled between the cempany em ‘the Shipping Cenmmissiensr's effices. Net 
the cempeny ner the Natienal Maritime Unien. 


ay, SR Pipe rn Ly yours, ae 
Tiff, Boke Allie i goog 


mM DD 
—_ 
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DEFENDANT'S EXHIBIT C 


MINUTES OF GENERAL MEETING, JANUARY, 1971, OF SHIP'S CREW 


NATIONAL KARITOE UNION OF AMERICA AFefL-CIO . 
GENERAL suiians FOR ‘THE MONTH oF JANUARY 1971 a ape 


© aie Seer’ 


- ABOARD THE S.S. TRIACO ILLINOIS © Pears ee 


einseat” tie mb ership deotins wes adasoa fer -at 1815 heures the 15P.M. ) 
E.3.T. te erder by Ship*’s Cha irman Boland. POSSE: ears: 


ts Naninatien ef Chairman: ‘BORLAND, MORRIS, RIEBOND, an, : 
D" “D: 


"Msc te accepts Belend by » ETERS, lh 3 raza ene Se et 
oe a eae re eee 


2. ‘Recerding Secretary: MURRAY, LEE HOLT, “mart = 
Paige 
MSC te accept Kreft by sco Lina tiene eens 


<y f 
he Ship's Ceamittes's Repert:~ 2 Pees hit = are ae 
(a) Deck 10Grpi, 2 rat 2, Ne beefs, usc ‘te accepts f 
to} Engine 12 Grp I , 1 Grp 2, He beefs, MEG te acc9eyt.. = 
oc) Steward 6 Grp I. 9-2 Grp. 2."ne heaicioped MGQ te ‘accept. "3 


30 Reading of previews minutes; usc. te poate = 


54 Members in calianbanibe : 30. (thirty). NB E> gga aay ach 
, os SA RTE Maeeee ye 


6. ‘Treasurers Repert; “(Me Urban) SADt’ Last Meeting 223623" ia Yi 
ma f ~ . New ip abgantenad tele Cras Meeting ee 


Pp? i" se 32% 
: “one member missed ship and: ewes bgettet te Tr 
: Foc $e OSORTSs: outs 


anaes’ ~ ie ee 


3. ‘Reading ef Cemunicst lena: usc. te Sine 2 


- See 


10. Unfinished Dusiness Nene. ‘Msc te secant. 


i. New Busine ss- gi iar 
"- (A) Man missed ship-ewes $25.00 * te Ship's Cuisanacy Sbcetber 8s. 
->. Be De Jehn. Anether cuwwmenber in ettendsnce-atimeting — 

‘ owes Brether De Jehn $50.00. Offered te pay Treasury = -.~ 

: $25.06 fer missing Brother. MSC te Acce pte.:: ax BY Sa .f 


il aee te 
i 


(3) Disouss jen te peck a- higher ruling from Natienal ‘office - ef 
- fLrem Pert ef New Orleans en eld mensy beefy regerding 
oe Interceastel Articles being breken less than ‘fehirty) ~ 
= -- @aym@e Penalty peyment requested fer 30 (thirty)~dsys, . 
~"">  Deceuse Intercéestal Articles said te pay eff-enPaecific 
Ceast ef the United States, but ship was diverted. by effice 
te Pert Arthur te ge te Trinided, B.W.I. and pey eff -in 
Taft, Leuisiane eni resign en Coastwise Aetiocles. ote 
Metien en the fleer te write Presidemt Jee Curran snd Cen- 
tract Enfercer T.J. Wal¥er abeut the undstisfectery settle 
ment ef this beef in New Orleans by Agent S.D. Gepreée, and 
have the Netienel Office finelly rule in fever er sgsinest 
the receivement ef Penalty Payment fer 30 (thirty) Gaze, 
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Defendant's Exhibit C 


N.M.U. AFL*CIO General Meeting fer menth ef January 1971 ebdesrd 
| , . ad “aga eS” 
| the S.5S. TRILACO ILLINOIS, Cantinueds Sheet 2. 


il. Rew Business bgeciteceaa” ; 
(B)(Re- Penalty payment fer ke ef Ship's Articles 

Interceastel) (Cencinued).... : ae 

A raising ef hand vetée wes taken. 

29 wembsrs veted'in fever thereef, 

1 membe r veted sgeinest in Bilt De 
zether P. Auster, Bk Ne. Eee 

MSC te Accept New Business Repert. 


Requested te have these twe ees: cheirs replaced, 
uSC te aan Pee e sgras 


, 


| x2.(C). Twe Chairs mias ing in ness hell of unlicensed persennel, 
} 


“(ps There are three very dangereus situatiens en Deok, Take 
usc te ntact * i. Ancher Windlese ferward. Threttle Valve dees net werk. 
Petrelmen ané ii. Tepping Winch fer Gangway and Cerge Heses. Clutch 
Texece’ en Handle sticks end is hazzerdeus in present cenditien. 
these three - Jif. Fire Hydrant Valves ef which het sea water.demea thr- 
‘items ‘eugh fer Butterwerth er Pyrate hescs and: mchines te 
° | wash tenks, will net turn eff effectively. One nan hed 
{" feet burned frem het see water because ef defective 
valve. Have each valve cheokea | and Sefective wives” 
ewrhsuled. . “a 
MSC te Accept ebeve anc entire New Busi ne sg, Reperts | a 


eS a I na ‘ant welfare. Brethr. La: Bleno, “B. R. Utility wishes te 
wis -relixquish trusteeship ever the ship's iren and Brether ge sat 
“Steward agreed te acesrt Syustegship ewr the a Iren, .. 
MSC te Accept. ; 2 oe : ae 5s 


13. Metien to sajura: ‘MC te Acoupts Meeting adj jurned sb ats heures 
hws 250 2 RMe z. 8.Te) : 
! ; ‘Ship's 
; J. He Seisea,:' ‘Beak Ne. rr Cha irmen 


yo ame - Recerding -- 
a Pe hed W. Kraft Sy Beek Ne. ee + Secretary |. 


popes 
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Oourt Press Form No. 2-Affidavit. 
8.15 


«UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


EARL B. LEWIS, ET AL., 


Plaintiffs-Appellees, 


against 
TEXACO INC., 


Defendant-Appellant. 


State of New York, 
County of New York, 
City of New York—ss.: 


DAVID F. WILSON being duly sworn, deposes 
and says that he is over the age of 18 years. That on th 25th 
day of July , 1975, he served One copies of the 

Joint Appendix or 


Abraham E, Freedman, Esq. 


the attorney for the Plaintiffs-Appellees 

by depositing the same, properly enclosed in a securely sealed 
post-paid wrapper, in a Branch Post Office regularly maintained 
by the Government of the United States at 90 Church Street, Borough 
of Manhattan, City of New York, directed to said attorney at 
No. 346 West 17th Street, New York oe 
that being the address designated by him for that purpose upon 


the preceding papers in this action. 


Lesion FU Nation 
Sworn te before me this 


25th dayof July » 1975. 


Pa Asn 


COURTNEY"J. BROWN 
Notary Public, State of New Yore 
~ No. 31-5472820 
Qualified in New York Coun’ 
Commission Expires March 30, 1976 


